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A Report to The Reader 


T THE LEFT is Joseph Barbera, who concerns him- 

self with that “ubiquitous busybody”—the minor, 

whose “busybodying” still does not deprive him of all his 

rights. In fact, the minor has certain freedoms—one of 

them, the freedom to “busybody.” Mr. Barbera is a grad. 

uate of De Paul University, and for the past fifteen years 

has devoted all of his practice to the trial of personal 

injury, railroad and compensation cases. He points out 

that in this field there is a hodgepodge of confusion 

resulting from the myriad court decisions on the subject, §,., 

Page 249. fickne: 

Washi 

T THE RIGHT is Charles A. Noone, the attorney § and fiftl 

who sought redress for wrong done to a tree—not just 

any tree, but a venerable, lordly hickory tree. From this 
you might assume that social security had been broadened 
to include trees, but, of course, this is not the case. 


dief of 
ecause 
ther st 

ind Rh 
Mr. Noone was the plaintiff's attorney in the case of - S, 262¢ 
Chattanooga Gas Company v. Mallen, now on petition for s write th 
certiorari to the Tennessee Supreme Court. In this case, ; provides 
the plaintiff recovered in the Tennessee Court of Appeals i with a t 
for the death of his hickory tree resulting from a leaky ; coverag' 
gas line; so the author entitles his article, which appears ance.“ 
at page 257, “A Gas Company’s Liability to the Public.” bg ee may fu 


Mr, Noone received his LL.B. and LL.M. from the Chat- - is emp 
am insu 


accident 
r thro 


tanooga College of Law. Prior to practicing law, he was 
in charge of the parks and playgrounds of the City of 
Chattanooga, and also found time to serve as supervisor 
of recreation and athletic organizations in the Hamilton 
County Schools. 


An er 
fits for 
f the « 
urteen 
mpen 
maximu 
minimu: 
eo Synge . a ; Before | 
cepartment \ Report to the Reader” is one arrangement, all of which, we hope, will funder | 
of them. “State Legislation”, on page 243, 
is another, and features highlights of the 


UR COVER calls vour attention to our technical language to the realities of day- 
new departments which make their appear- to-day life. We have made a few “spring 
ance for the first time in this issue. This house cleaning” changes in typography and 


make the pages of the Journal more inter-feither 1 


ei esting to you. ploymet 
laws affecting the insurance man, which the wage d 
legislatures of the various states are writ- NV R. DINEEN, whose address before§cent of 
ing into their statute books. When the the Casualty and Surety Club of But thirty ¢ 
legislatures adjourn, this department will falo, New York, on “Acquisition Cost Con this cor 
have to be packed away in storage for the — ferences—1949 Developments,” appearing at *" law 
next season, but for the present, with forty- page 269, is Superintendent of Insurance of - thi 
four state legislatures convening at some- the State of New York. » emp! 
time during the year, it looks as if the anne 
department will have enough material for \ R. BOHLINGER, whose talk befor “ag . 
the balance of 1949. Also with this issue + the Accident and Health Club of New so pl 
we are presenting the first of a series of | York on “Mail Order Accident and Healt Workm 
staff-prepared articles (page 247) entitled, Insurance—A Challenge to State Super The | 
“A Guide to the Automobile Liability vision” begins at page 264, is Deputy Sw fitovern 
Policy,” wherein the various parts of the  perintendent of Insurance of the State 0! ‘O4), W 
policy are considered, relating the standard New York. MS tor 
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lf} State Legislation 


Sickness and Disability Laws 


Washington and New York are the fourth 
nd fifth states to enact provisions for the 
elief of workers who become unemployed 
ecause Of sickness, accident or injury, the 
ther states being California, New Jersey 
and Rhode Island. The New York law 
§. 2626) authorizes private companies to 
write the coverage with the state fund and 
provides a new approach to the problem 
with a tie-in with workmen’s compensation 
overage rather than unemployment insur- 
ace, The law provides that an employer 
may furnish the required protection for 
his employees either through self-insurance, 
mm insurance company authorized to write 
accident and health insurance in New York, 
through the state insurance fund. 


An employer is required to provide bene- 
fits for an employee equal to fifty per cent 
f the employee’s salary for a maximum of 
thirteen weeks during an illness that is not 
mpensated under another statute. The 
maximum weekly payment is $26 and the 
minmum $10. No benefits are payable 
before July 1, 1950, and no one may collect 
under the proposed law while receiving 
ther workmen’s compensation or unem- 
ployment insurance. The bill provides for 
wage deductions of one-half of one per 
cent of their wages, but not more than 
thirty cents per week. Costs in excess of 
this contribution will be met by employers. 
The law does not apply to employers having 
less than four employees, to farm labor, 
‘oemployees of religious, charitable or edu- 
‘ational institutions, or to employees of the 
ate, municipalities or political subdivisions. 
the plan would be administered by the 
Workmen’s Compensation Board. 

The Washington legislature passed and the 
sovernor signed a cash sickness law (S. 
‘4), which provides for payment of bene- 
its for unemployment caused by sickness, 
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accident or injury. The benefits are payable 
out of the disability compensation fund, which 
is to consist of moneys contributed by em- 
ployees. An employer may, with the Commis- 
sioner’s approval, establish a plan of his own. 
If he does not establish a private plan, he must 
deduct contributions from employees’ wages 
at the rate of one per cent on the first $3,000 
of the annual wages and pay them into 
the disability compensation fund. Benefits 
would extend for twenty-six weeks per year, 
with a minimum weekly benefit of $10 and 
a maximum of $25. No benefits will be 
allowed if a person is also covered under 
the workmen’s compensation act or a fed- 
eral compensation law. The workmen’s 
compensation fund is required to reimburse 
the disability compensation fund to the 
extent of payment from the disability fund. 
It is also provided that the general fund 
of the state is not obligated to pay claims 
in the event of insolvency of the disability 
compensation fund. Employee contribu- 
tions would become payable on July 1, 
1949, and benefits would 
January 1, 1950. 


commence on 


Private plans may be one of the following 
types: (1) contract with insurer, (2) self- 
insurer, (3) arrangements by employees’ as- 
sociations. 
sioned by the existence of private plans are 
to be borne by those having instituted private 
plans, but no employer may be assessed 
an amount which will exceed .02 per cent 
of wages paid to individuals participating 
in the plans during the calendar year. 
3enefit rights under private plans must be 
as great as provided under the 
state plan. 


Administrative expenses occa- 


those 


The Washington law is the first to be 
enacted without the benefit of a backlog 
of funds built up over the years by em- 
ployee contributions to the state’s unem- 
ployment compensation system. 
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Washington.—Commissioner Arthur J. Altmeyer, of the Social Security Administra- 
tion, uses charts in presenting the President’s social security proposals before the House 
Ways and Means Committee. Altmeyer estimated that the new help-to-the-needy program 
would cost the federal government up to $250 million a year. 


Other New Laws 


Agents’ licenses Applicants for 
a license as an insurance agent, solicitor 
or broker in Indiana, and applicants for 
a nonresident broker’s license, who are 
licensed in a state which requires an Indiana 
agent or broker to submit for an examina- 
tion for a license or renewal of license, 
are required to pass a written examination. 
H. B. 353, approved March 2, 1949, 
Nebraska has eliminated the requirement 
that an applicant must state in the applica- 
tion whether money advanced by an in- 
surance company has not been 


L. B. 122, approved March 4, 1949, 


repaid. 


Agricultural workers . A new Indiana 
law exempts any person operating a motor 
vehicle for the transportation of agricul- 
tural workers from the provisions of the 
Motor Vehicle Carrier Act of 1935, and 
authorizes the use of school busses for 
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such transportation, provided the owner 
furnishes proof of financial responsibility 
H. B. 166, approved February 25, 1949. 


Assigned risks . . . After consulting 
with the insurance companies authorized 
to issue automobile liability policies, the 
South Dakota insurance commissioner is 
required to approve a reasonable assigned 
risk plan, and upon such approval, all insur- 
ance companies must participate. H. B. 299, 
approved March 9, 1949, 


Aviation A South Dakota amend- 
ment makes the owner and pilot, or either 
of them, of every aircraft operated over 
lands or waters of South Dakota liable 


t 


for injuries or damage to persons or prop- 
erty on the land or water beneath, caused 
by the crash of or the falling of an object 
from the aircraft. (H. B. 112, approved 
March 5, 1949). The owner or pilot is liable 
to a guest only for willful and wanton 
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misconduct. H. B. 345, approved March 7, 


1949. 


Borrowing . . . Nebraska has enlarged 
the purposes for which a domestic insurer 
may borrow and has eliminated the pro- 
vision that the proceeds obtained from 
borrowing must be applied solely to surplus. 
L. B. 31, approved February 14, 1949. 


Brokers . An employee of an insur- 
ance company is not eligible to be a broker 
under a new Idaho amendment. H. B. 13, 
approved February 4, 1949. 


By-laws . . . Whenever domestic and 
fraternal benefit societies amend their by- 
laws or constitutions, a copy of the amend- 
ment must be filed with the Oregon 
insurance commissioner. H. B. 39, 40, 
approved February 4, 1949. 


Capital requirements Domestic 
insurance companies in Nebraska having 
a paid-up capital stock of $250,000, and 
a surplus of not less than twenty-five per 
cent of the capital stock outstanding, may 
be licensed to transact as many kinds of 
insurance business as the law authorizes 
a single stock insurance company to write. 
L. B. 37, approved March 3, 1949. 


Countersignature requirements . . . Policies 
issued directly from the home office of a 
company organized under the laws of Idaho 
or having its home office located in Idaho 
must now be written by a licensed agent, 
or if written by a nonresident agent or 
broker, must be countersigned by a resident 
agent. H. B. 206, approved March 2, 1949. 


County hospital charges County 
hospital services shall be furnished to county 
charges without means, as determined by 
the Board of County Commissioners, and 
the cost of the hospital services shall be 
paid to the hospital from county poor funds, 
under a South Dakota amendment. S. B. 
120, approved February 16, 1949. 


Credit unions Minnesota has au- 
thorized its credit unions to contract with 
any licensed insurer or society to insure 
the lives of members, to pay a premium, 
and to pay a special dividend on share 


accounts. H. B. 615, approved March 7, 
1949, 


Deposits Idaho legal reserve life 


insurance companies are now exempt from 
the deposit requirements imposed by Sec- 


tion 40-613, Idaho Code Annotated. 
’. B. 85, approved February 22, 1949. 
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Dividend options . . . A North Dakota 
life insurance policy issued on other than 
the standard form must contain a provision 
that the policy owner shall have the right 
each year to have the current dividend 
arising from participation in the surplus 
paid in cash. If the policy provides other 
dividend options, it must provide which 
one of the four standard dividend options 
shall be effective, if the owner does not 
elect any of the other options. H. B. 206, 
approved February 28, 1949. 


Employee pensions . . . A domestic 
life company may provide a pension in 
pursuance of the terms of a retirement 
plan adopted by the board of directors 
and approved by the insurance commis- 
sioner for any person who is or has been 
a salaried officer or employee and who has 
retired by reason of age or disability. H. B. 
169, approved March 9, 1949. 


Exemption from insurance laws 
Nonprofit benefit and relief associations 
formed by public schools, officers of public 
schools or the Minnesota State High 
School League, in which membership is 
confined to school pupils and benefits are 
limited to pupils injured from participation 
in school athletics or any supervised school 
activity, are exempt from the insurance 


laws. S. B. 184, approved March 7, 1949. 


Fire insurance . . . Insurance upon 
automobiles, whether stationary or being 
operated under their own power, has been 
deleted from the Idaho statutory definition 
of fire insurance. H. B. 32, approved 
February 4, 1949. 


Funeral insurance . Any corporation 
engaged in New Mexico in the business of 
providing for the payment of funeral or 
burial expenses of deceased members, or 
any insurance company doing business in 
New Mexico, is prohibited from inserting 
in the contract a provision whereby the 
benefits or any part thereof are payable to 
a designated funeral director or firm. S. B. 
17, approved March 8, 1949. 


Group insurance A law regulating 
the writing of group life insurance and 
providing for standard provisions has been 
enacted in Arkansas. H. B. 329, approved 
March 9, 1949, 


Hail insurance The maximum 
amount of state hail insurance in Montana 
on nonirrigated land has been raised; the 
minimum tax rate and the cash bond re- 
quired of a claimant demanding arbitration 
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have been reduced; and the foreclosure of 
lien date has been advanced. H. B. 150, 
approved February 11, 1949. 


Immunity from liability . . . An Idaho 
amendment gives the Charitable Institu- 
tions Commission authority to purchase 
insurance covering any of the medical staff 
against malpractice liability, and provides 
that the Commission is not personally liable 
for any act of an employee of an institution 
done in violation of law. S. B. 110, ap- 
proved March 3, 1949. 


Interlocking directorates Indiana 
and New Hampshire insurance corpora- 
tions may have interlocking directorates, 
provided the effect does not substantially 
lessen competition or tend to create a 
monopoly. Indiana S. B. 158, approved 
March 7, 1949. New Hampshire H. B. 218, 
approved March 10, 1949. 


Investments . Georgia has limited 
the authority of insurance companies to 


invest in a building for home office purposes 
to twenty-five per cent of their assets, 
subject to the approval of the insurance 
commissioner. S. B. 37, approved February 
25, 1949. Indiana has added the 
limitation that domestic insurers, other 
than life, may purchase, hold or convey 
leaseholds, having an unexpired term of not 
less than fifty years provided the value of 
the leasehold for statement purposes is de- 
termined in a form satisfactory to the 
department, which will set up an annual 
depreciation schedule. S. B. 106, approved 
March 9, 1949, Three states have 
enlarged the investment powers of insurance 
companies. In Montana, mutual hail, fire, 
lightning and other mutual rural companies 
may create a reserve fund and invest it in 
loans secured by first real estate mortgages, 
subject to limitations (S. B. 38, 
approved 1949), and _ state 
rural mutual companies are authorized to 

(Continued on page 292) 


certain 
February 25, 


CAN YOU DECIDE—The Case of the Hungry Pigeons 


The owner of a number of homing pigeons released them one 


afternoon for their exercise, and because they were hungry they alighted 


in a neighbor’s pea patch and were making a meal from the peas when 
the irate farmer tore out of his house with his gun and shot at the 
pigeons, killing four of them and wounding a fifth. The pigeons’ 
owner sued the farmer for the loss of the birds. The question turned 


on whether or not the owner of the pigeons had such ownership 


over them when they went on their marauding mission as to be able 


to collect damages for their death, and whether or not the owner of 


the pea patch should have fired warning shots to frighten them away 


rather than killing them. 


The rule of law followed is that an 
animal once tamed continues in man’s 
possession even though it may run 
abroad and return at will. The court 
apparently felt that the farmer had no 
right to kill the pigeons even though 
they were destroying his crop and 


awarded the owner of the pigeons £200 
damages. Hamps v. Darby (1948) 64 
T. L. R. 440 (England). 


Moral: A handful of peas gained in a 
flash of temper is lost many fold in the 
high cost of repentance. 
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A Guide 
to the Automobile 


TATURAL CURIOSITY should prompt 
1‘ a normal person who has received no 
more for his money than a slip of paper 
with some printing on it to read the con- 
tents of that slip of paper. After all, that 
person is in a very different position psycho- 
logically from the person who has shopped 
for, bought and has received an automobile, 
or some other tangible item, for his money. 
Yet, for some inexplicable cause, the latter 
person is more likely to read the accom- 
panying instructions, guarantee or adver- 
tising material than is the insurance buyer. 

There are reasons weightier than logic— 
reasons which affect the buyer’s pocketbook 
—which should impel him to realize that it is 
all to his advantage, and as important to 
him as it is to the company adjuster, to read 
and understand his policy. By the law of 
contracts (and an insurance policy is cer- 
tainly a contract), the parties thereto are 
held to a knowledge of the agreements that 
they have made. Just as the company rep- 
resentative squanders company money by 
carelessness or lack of familiarity with the 
coverage afforded by a particular policy, the 
uninformed insured may suffer a financial 
setback by failing to read his contract. 
Under such circumstances he may do or fail 
to do certain things which will cut down 
or even eliminate the protection which he 
would ordinarily have and for which he is 
paying. 

At times, a little knowledge may prove 
dangerous to an insured. The mere fact 
that he has heard, as a businessman, that a 
Policy, because it was drafted by the com- 
pany, will be construed in his favor, may 
mislead him. But that is a rule of construc- 
tion which applies only when a clause or 
Provision is susceptible of more than one 


Automobile Policy 


interpretation. Not too many such clauses 
are to be found these days. Companies and 
courts have seen to it that the meanings of 
various phrases have become fairly well 
established. 

To illustrate how an insured stands to 
lose money through his ignorance of policy 
provisions, let, us consider a typical case: 


OE and Mary Green had planned for 
VY years to own their own home and auto- 
mobile. They finally saved enough money 
over a considerable period of time to make 
the down payments on their dreams. Shortly 
after they moved into their new home, their 
new car was delivered just in time for their 
vacation. Joe bought his insurance through 
a friend. When Joe received his policy, 
like so many others who handle such a 
contract for the first time, he opened the 
envelope with an expectancy bred of naiveté. 
It flattered his ego a little to read his name 
on the back of the contract, and still more 
when, upon opening the policy to the “decla- 
rations,” he saw his own name again under 
the name of the company, together with a 
lot of other printed and typed material. 
His attention to the printed material within 
was both automatic and cursory. Refolding 
the contract and placing it in his strongbox, 
along with his few other important papers, 
he sighed with the relief that comes to 
a person finally freed of financial worries. 
Now he was insured, and it was perfectly 
safe for him to take his new car out on the 
road. He resolved to read the whole policy 
from beginning to end later. “It may come 
in handy sometime to know just what all 
of this stuff means,” he thought. As a matter 
of fact, that “sometime” would come a lot 
sooner than Joe anticipated. 

It was a Friday night in late spring when 
this episode took place. Joe and Mary’s 
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minds were filled with an excitement some- 
what akin to that of a child who has just 
received a new toy. They couldn’t wait to 
try out the car. Now they would take the 
vacation they had planned. They would 
leave their home in Peoria the next day and 
drive west through Colorado, the Rocky 
Mountains and California; then north to 
3ritish Columbia, the Canadian Rockies and 
home by way of the northern route. 


*‘ATURDAY MORNING dawned bright, 

cool and clear. “Ideal weather to begin 
a vacation,” they thought, and they were 
off to an early start. As the days went by, 
both of them were certain that no car could 
behave more perfectly than theirs, that no 
scenery was more beautiful than what they 
were seeing—in fact, this was a perfect va- 
cation. Even if they wouldn’t be able to 
afford another for a couple of years, this 
one was really worth while. On the misty 
morning of the eleventh day, their ecstasy 
was suddenly shattered. As they were feel- 
ing their way along one of the twisting, 
hilly, two-lane sections of the Columbia 
River Highway, trying to catch a view of 
majestic Mount Hood towering above the 
panoramic river, Joe, heedlessly, tried to 
pass a slower-moving car immediately in 
front of him on a slight upgrade. He had 
just moved into the left-hand lane, and was 
parallel to the car he was passing, when 
he was suddenly confronted by a car coming 
swiftly over the hill, Acting purely by instinct 
at that crucial moment, Joe turned sharply 
to his right to avoid the onrushing car. His 
subconscious told him that he must get 
out of the way; if he had to hit the car to 
his right, it was far less dangerous than a 
head-on collision. But Joe had gone so far 
that this move merely sent the right side of 
his car into the left front fender of the car 
to his right. The left rear end remained on 
the left-hand side of the road—an easy tar- 
get for the car coming toward him. 


h 


The ensuing three-car collision left what 
was almost an unidentifiable tangled mass 
of steel wreckage. With Mary cut and badly 
bruised, the passengers of the other cars 
hurt and the three automobiles good for 
nothing but salvage, the Greens’ vacation 
was literally over. 


As though the physical aspects of the 
tragedy weren’t enough, Joe then started to 
make a series of blunders destined to cost 


him dearly before he was finished. As he 
climbed from the bottom of the heap, Joe 
appeared unscathed, though visibly drenched 
in nervous perspiration. As though to fore- 
stall all criticism, he excitedly stated, in the 
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presence of his victims, passing motorists 
who had stopped and the state police, that 
he was entirely responsible for the accident, 
and that his insurance company would take 
care of all claims. He sent Mary to the 
hospital and told the other two drivers to 
send him their automobile and personal in- 
jury bills and he would have them “fixed 
up.” Inasmuch as he knew nothing of the 
attachment bond provisions of his policy, 
and had insufficient money with him to post 
a bond, there was nothing he could do about 
the state’s impounding what was left of his 
car to be held for the satisfaction of what- 
ever judgments were rendered against him. 
Because he did not notify his insurance 
company, his license to drive was eventu- 
ally suspended under the terms of the state 
financial responsibility law. 

A few weeks later, when Mary was re- 
leased from the hospital, they set out for 
home by train, sadder but apparently none 
the wiser. 

Several months later, when distance and 
the lapse of time had reduced the memory 
of the accident to the status of a bad dream, 
they were jolted from their lethargy by 
the arrival of the bills. Joe self-confidently 
forwarded them to the company. “After 
all, what’s the company for?” he asked him- 
self. He still hadn’t found time to examine 
his contract. These communications were 
the first notice which the company received 
concerning the accident. When Mary, weeks 
later at her home in Peoria, suffered com- 
plications from her injuries which required 
further hospitalization, a doctor’s care and 
medicines, Joe also forwarded those bills to 
his insurer, his own hospitalization policy 
having been exhausted by the previous 
treatments. 


\ ORE TIME passed, but there was no 

word from the insurance company 
and Joe began to receive dunning letters 
from the various claimants. His lack of 
understanding hit its zenith when he finally 
wrote the company to ask why it hadn't 
taken care of the bills he had presented. 
The short, polite letter he received released 
a storm of protest and indignation in Joe's 
mind. “What do they mean when they say 
that they know of no accident and that no 
proofs of loss have been filed? They knew 
about it after I sent them the bills, didn’t 
they?” he grumbled. 

Then things rapidly began to come to a 
climax. The first thing that Joe knew, he 
was served with process in the various ac- 
out of the Columbia River 

(Continued on page 295) 
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The Minor—What Are His Rights? 


By JOSEPH BARBERA 
Attorney 
Chicago 


| ieee NOTION that minors are regarded 
with tenderness and understanding by 
the courts, and protected from the hazards 
of their youthful impetuosities, does not 
have consistent support from the reported 
decisions, insofar as the law of negligence 
is concerned. In the law of contracts, the 
legal status of the minor is precise and, with 
certain exceptions, unequivocal. If he ex- 
ecutes a contract (excluding one for neces- 
saries) before reaching his legal majority 
and then discovers that he made a bad bar- 
gain, he may renege and call the whole thing 
off, notwithstanding the fact that his busi- 
ness experience, mental capacity and educa- 
tional background may be vastly superior 
to that of the adult party of the second part. 
In considering the minor under the laws of 
negligence, however, the courts in this 
country have roamed from one extreme to 
the other, with such elastic impartiality that 
one can find precedent for almost any 
given position. From the extreme where a 
four-year-old child may be found guilty of 
contributory negligence and where the pre- 
sumption of incapacity at that age is only 
prima facie in character’ to the opposite ex- 
treme where a fourteen-year-old may 
himself of the 


' Westbrook v. Mobile Ohio Railroad Company, 
66 Miss. 560, 6 So. 321; Gunn v. Ohio River Rail- 
road Company, 36 W. Va. 165; 38 American 
Jurisprudence, Section 205. 


avail 
doctrine of attractive nui- 


Minor’s Rights 


“When I was a child, I spoke as a child, 
I felt as a child, I thought as a child. Now 
that I have become a man, I have put away 
the things of a child.” 


(1 Corinthians 13:11-13.) 


sance,” runs a maze of decisions that leads 
only to confusion and uncertainty as to a 
minor’s right. The minor has been excoriated 
as a ubiquitous busybody, and he has been 
protected and exonerated from his misdeeds 
as a creature of his emotions. He has been 
damned as a trespassing nuisance who causes 
much mortification and expense to innocent 
property owners, particularly railroads, and 
has been shielded from his trespassing ex- 
cursions that cause him injury, on the ground 
that the property owner maintained an “at- 
tractive nuisance” on his premises. The 
general rule is that a child non sui juris is 
incapable of contributory negligence. Most 
states have established by judicial pronounce- 
ment the age up to which a child is deemed 
non sui juris as a matter of law and, there- 
fore, incapable of contributory negligence. 
Seven years is generally regarded as the 
maximum age of presumed legal incapacity 
for contributory negligence. Then follows 
a span of years, usually from seven to four- 
teen, during which a child may be guilty of 
contributory negligence if he fails to act as 
a child of his age, experience, capacity, dis- 
cretion and knowledge would have acted 
under the same or similar circumstances.* 


2 Cicero State Bank v. Dolese & Shepard Com- 
pany [1 CCH Negligence Cases 447], 298 IIl. 
App. 29, 18 N. E. (2d) 574. 

338 American Jurisprudence, 
Section 205. 


‘‘Negligence,”’ 
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Rule for Measuring Conduct 


An annotation of this question in the 
American Law Reports* states the rule thus: 
“As is apparent from the general rule above 
stated regarding the standard by which a 
child’s conduct is to be measured, the law 
requires, in determining the question of con- 
tributory negligence, consideration of the 
mental development, knowledge, capacity, 
and experience of the individual child. That 
is, the question is not whether the child 
acted as an ordinarily prudent child of its 
age would have acted, but whether it acted 
as a child of its age, and of its capacity, 
discretion, knowledge and experience would 
ordinarily have acted under the same or 
similar circumstances.” This rule is an im- 
proper and unfair rule of law so far as a 
minor is concerned, because in a child such 
things as capacity, discretion, knowledge and 
experience are unknown quantities and no 
one, not even a judge, can gauge with rea- 
sonable accuracy the effect that the posses- 
sion of any or all of these elements may 
have upon the physical and emotional re- 
actions of a child. 

In the case of a minor child, up to at 
least fourteen years of age, there are many 
undeveloped facets to his personality, judg- 
ment, emotions and powers of reasoning and 
control. As the exposure of the minor to 
the world about him continues to saturate 
his mental and physical being with ever in- 
creasing intensity, some attitudes or traits 
will become more pronounced than others. 
Thus, a child might be a brilliant scholar, 
but have no comprehension of the danger of 
crossing a street in the middle of the block, 
or stepping out from between parked cars; 
another may be carefully trained to be 
cautious in crossing streets, but may become 
so emotionally entranced at the sight of 
moving freight trains or vehicles, as to make 
the thrill of flipping a ride completely over- 
shadow the impressions made by prior ad- 
monitions to be careful. These reactions 
are unpredictable in a growing child and 
are not discernible until they are made 
manifest by his conduct. Hence, a child’s 
legal obligation to use care for his own 
safety cannot fairly be measured by sub- 
jecting to judicial scrutiny not only the 
age of the child, but his capacity, discretion, 
knowledge and experience, for the simple 
reason that all these aspects of a child’s 
personality defy analysis. A child may 
possess the knowledge to appreciate danger, 
but he may lack the discretion to put that 
knowledge to practical application; he may 


#107 A. L. R. 40. 
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have the experience to recognize a danger- 
ous situation or environment, but may lack 
the capacity to blend that experience into 
his mode of conduct in a given situation, Just 
as we have the “reasonable man” rule! 
which applies with equal impartiality to all 
adults, it would seem that in the case of 
a child who is not non sui juris, the better 
rule of conduct would be the simple require- 
ment that he be required to act as a rea- 
sonably prudent child of his age would be 
expected to act under the same or similar 
circumstances. Rather than permit a judge 
to hold a minor guilty of contributory neg- 
ligence as a matter of law because he is 
a “bright boy,” or an “intelligent boy,” or 
one “familiar with engines,”* it would be 
far better to consider the boy as a complete 
entity with many elements in his make-up 
besides brightness, intelligence or knowl- 
edge, and to consider that he possesses many 
more volatile and unpredictable character 
traits than an adult. 


Confusion of Terms 


The insistence of such improper and con- 
fusing appendages as “experience,” “capacity,” 
“intelligence,” “education,” etc., in attempt- 
ing to instruct a jury as to what kind of 
care the law expects of a minor, inevitably 
results in quibbling over the meaning of 
words. The majority and dissenting opin- 
ions in an Illinois case ‘ exemplify the legal- 
istic way in which a minor’s rights can be 
buried under the weight of judicial bickering. 
In that case, a thirteen-year-old girl was in- 
jured while playing on a partially completed 
turntable that was being rebuilt. The fol- 
lowing instruction was given to the jury: 
“You are instructed that if you believe, from 
the evidence, that the plaintiff did exercise 
such care and caution as children of her 
age, capacity and intelligence are capable of 
exercising under the same circumstances, 
then the plaintiff cannot be charged with 
want of reasonable care for her own safety.” 
After verdict for plaintiff, the case was re- 


5 ‘The reasonable man then, to whose ideal 
behavior we are to look as the standard of duty, 
will neither neglect what he can forecast as 
probable, nor waste his anxiety on events that 
are barely probable. He will order his precau- 
tion by the measure of what appears likely in 
the known course of things.’’ Pollock, Torts 
(8th ed.), p. 41. 

6 Mollica v. Michigan Central Railroad Com 
pany, 170 Mich. 96, 135 N. W. 927; Baker v. Sea- 
board Air Line Railway, 150 N. C. 562, 64 S. E. 
506; Oregon Railway & Navigation Company ¥. 
Edley, 2 Wash. 409, 26 Pac. 973. 

™Lake Erie & Western Railroad Company Vv. 
Klinkroth, 227 Ill. 439. 
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versed and remanded by the Supreme Court 
on the sole ground that this instruction was 
fatally defective because it omitted the plain- 
tif’s “experience” as one of the elements 
that the jury should have considered in 
addition to “age, capacity and intelligence,” 
in determining plaintiff’s contributory negli- 
gence. The confusion and legal uncertainty 
of a minor’s status that can develop from 
this hypercritical position is revealed in the 
following portions of the dissenting opinion 
given in this case: “The instruction here 
used the words ‘age, capacity and intelli- 
gence, and is, we think, broad enough to 
include every element that was necessary 
to enable the jury to properly decide the 
question of contributory negligence. The 
word ‘experience’ could add nothing to the 
words used in the instruction. ‘Capacity’ 
means in this instruction all that ‘experience’ 
means, and more besides. ‘Experience’ is 
defined as ‘knowledge derived from proof 
furnished by one’s own faculties or senses’. 

In our opinion there is no more reason 
for holding that ‘experience’ should be 
added to this instruction than there is for 
holding the instruction bad because it failed 
to include what the girl had learned at 
school.” 


Briney Case 


What are a minor’s rights in the law of 
negligence? A recent opinion handed down 
by the Supreme Court of Illinois adds to 
the uncertainties and legal perils that a 
minor encounters in our courts of review, 
and makes one man’s guess, in answering 
the above question, as good as another’s. In 
the case of Briney v. Illinois Central Railroad 
Company,’ Daniel Briney, a minor, eight years 
and nine months of age, was on the de- 
fendant’s elevated right of way which con- 
sisted of seven tracks that ran through the 
Village of Riverdale. The extreme seventh 
track was used for freight purposes only 
by the defendant, and every afternoon a 
freight train would be moved in a northerly 
direction on this track, which veered to the 
right in a sweeping Y turn and connected 
with tracks of another road which would 
then take over the train. Testimony by plain- 
tiff's witnesses revealed that for about two 
years prior to the date of plaintiff’s injury, 
children were in the habit of throwing switches 
on this seventh track for defendant’s crew- 
men, and in exchange for these services, the 
crewmen would give the youngsters fusees 
and sometimes permit them to get discarded 


ee 


*[16 CCH Negligence Cases 218], 401 Ill. 181, 
81 N. E. (2d) 866. 


Minor’s Rights 


fruit from empty fruit cars. As the train 
came northward, the caboose would be on 
the advancing end, and the locomotive on 
the south end of the train. The proof showed 
that on the occasions when switches were 
thrown by the children, they would wait for 
the train to come, then a crewman would 
usually give an arm signal, the switch would 
be thrown, and they would jump on the 
train and go on to the next switch. This 
custom was denied by defendant although 
its witnesses admitted that children were 
seen on defendant’s right of way on numer- 
ous occasions prior to plaintiff’s accident. 


On the date of the accident, plaintiff and 
three other boys, two of whom were twelve, 
and the third, fourteen, were on defendant’s 
right of way alongside the seventh track 
waiting for the freight train to come, so 
that they could throw switches for the crew. 
This was plaintiff’s first experience on the 
track. As the train, with the caboose on 
the advancing end, approached, none of the 
crew was seen by the plaintiff or his wit- 
nesses. Defendant’s crewman testified that 
they were inside the caboose looking out, 
but did not see any of the boys alongside 
the track, although it was a bright sunshiny 
day. After the caboose and ten or twelve 
cars passed plaintiff and his friends, two of 
the older boys began to flip onto the side 
of the slowly moving train. Plaintiff tried 
to do the same thing and slipped. The 
wheels ran over his left leg, necessitating its 
amputation. 


Plaintiff's position was that he was an 
invitee and that defendant owed him the 
duty to exercise reasonable care for his 
safety; that defendant was negligent in in- 
viting and permitting children to be upon 
its right of way and allowing them to throw 
switches; and that it was negligent in failing 
to keep a proper lookout for children in a 
place along its right of way where children 
were usually accustomed to be. Defendant’s 
position, in addition to denying the factual 
matters raised by plaintiff, was that he was 
a trespasser, that defendant owed him no 
duty of care, that it was not negligent and 
that plaintiff was guilty of contributory neg- 
ligence. On the first trial, the jury awarded 
the plaintiff a verdict, which, on defendant’s 
appeal, was reversed by the Appellate Court ® 
and the cause remanded for new trial on 
the ground that plaintiff had improperly in- 
troduced certain testimony showing that 
there was no fencing alongside defendant’s 
right of way in the vicinity where the acci- 


® [11 CCH Negligence Cases 745], 324 Ill. App. 
375, 58 N. E. (2d) 286. 
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dent occurred. Plaintiff again prevailed at 
the second trial, all evidence as to the ab- 
sence of fencing having been deleted; and 
on appeal, the Appellate Court” affirmed 
plaintiff's judgment and held that the ques- 
tion of invitation, plaintiff’s due care and 
defendant’s negligence were questions of 
fact which were decided by the jury and 
would not be disturbed by that court on 
the ground that there was sufficient evidence 
to support the jury’s finding. 


The Supreme Court reversed the Appellate 
Court, without remanding, on the ground 
that there was no invitation; that even if 
there was such an invitation, it ceased to 
exist when the caboose passed the boys 
since no signal was given by the crewman; 
that plaintiff was a trespasser; and that there 
was no evidence from which it could be 
inferred that plaintiff knew of the other 
boys’ habits as to throwing switches. 


It is oftentimes said that attorneys for 
litigants sometimes fail to recognize their 
own cases when they read the facts as set 
out by a court of review. In the Briney 
opinion, the Supreme Court said that the 
“switches were thrown only upon signal 
given” and that there was “no evidence 
or inference to be drawn therefrom that the 
invitation to throw switches applied unless 
and until the crew indicated their desire that 
a switch be thrown.” The only evidence in 
the record which could form the basis for 
that conclusion of fact by the court was the 
following testimony of one of plaintiff’s wit- 
nesses: “On occasions when I threw switches 
we would wait for the train to come and 
then a guy would usually give an arm sig- 
nal. We went up and threw the switch. As 
the train came along, we would jump on it 
to go on to the next one and run up ahead 
and throw that one and so on until we got 
down to the Indiana Harbor Belt.” The 
record can be reconciled with the opinion 
only by giving a synonymous meaning to 
the words “only” and “usually.” And if one 
does this, he must be held directly respon- 
sible for the rattling of bones in the graves 
of Webster and other venerable lexicogra- 
phers. (Italics supplied.) 


In its opinion, the court also stated that 
there was “nothing in the record from which 
it can properly be inferred that appellee 
knew of the habits of the other boys as to 
throwing switches, and if he had no knowl- 
edge thereof it cannot be said he was on 
the premises as a result of an implied invi- 
tation.” The record, however, discloses that 


” [14 CCH Negligence Cases 407], 330 Ill. App. 
250, 70 N. E. (2d) 743. 
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appellee (Briney) did, in fact, know the 
habits of other boys as to throwing switches, 
for, when he was asked what he and the 
other boys were doing on the track, he said: 
“Well, we waited for the train to come in 
to throw switches for the switchman.” De- 
fendant’s objection to this testimony was 
allowed by the trial court, and plaintiff then 
read into the record an offer of proof cover- 
ing that fact. The court then held that even 
if Briney was an invitee to throw switches, 
since no signal was given the boys as the 
caboose passed them, this eight-year-old 
plaintiff “then knew that his mission was 
ended and he was at that time in a place of 
safety. He could have gone his way without 
injury. What he did thereafter had no con- 
nection with the alleged invitation, and in 
his effort to climb upon the train about 
twelve cars behind the caboose he became a 
trespasser.” Thus, we have a court of re- 
view substituting its judgment for that of 
two juries, who were in a much better posi- 
tion to observe and determine the capacity, 
experience and intelligence of the minor, 
and holding as a matter of law that an 
eight-year-old minor, confronted with the 
anticipated adventure of throwing switches 
for trainmen and with the thrilling spectacle 
of his older companions climbing onto the 
slowly moving train, should indulge in sober 
reflection and know that “his mission was 
ended,” since no arm signal was given from 
the caboose. 


Contradictory Ruling 


This decision is directly contrary to the 
ruling in another Illinois case,” in which the 
minor was treated with more humane under- 
standing. In that case the defendant’s freight 
train was proceeding at grade level in an 
area which the railroad was required by city 
ordinance to fence, but which it had failed 
to do. As the train passed this area, plain- 
tiff, who was seven years and ten months 
old, was playing along the right of way. He 
jumped on the side of the moving train, lost 
his footing and sustained injuries to one of 
his legs which necessitated amputation. The 
only negligence charged was the violation of 
the fencing ordinance. Defendant contended 
that said violation was not the proximate 
cause of the accident, that plaintiff was 
guilty of contributory negligence and that 
he was a trespasser. The jury’s verdict for 
the plaintiff was affirmed by the court. On 
the question of plaintiff being a trespasser, 
the court held that defendant could not 


11 Maskaliunas v. Chicago & Western Indiana 
Railroad Company, 318 111. 142. 
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complain of the trespass, because defendant 
permitted its right of way at that point to 
be used promiscuously by children. On the 
question of plaintiff's contributory negli- 
gence, the court held that in cases of children 
between the ages of seven and fourteen, the 
contributory negligence of the child is an 
open question of fact that must be decided 
by the jury. 

Illinois has for many years followed the 
liberal and more humane view in passing 
upon the rights of minors in tort cases. The 
Maskaliunas case and other pertinent cases 
touching upon the rights of minors were not 
discussed, distinguished or overruled in the 
Briney opinion, and it can be assumed that 
this liberal view remains unchanged. The 
Briney decision can be regarded as one of 
those judicial aberrations that sometimes 
happens in the best of jurisdictions. Even 
the Supreme Court of the United States 
gives birth, from time to time, to an illegiti- 
mate brat who has no legal blood ties with 
established precedents.” Of course, an oc- 
casional legal bastard in our family of re- 
ported decisions, conceived by Justice and 
Truth, gives virility to our stock, and helps 
to prevent our laws from taking on the 
ineptitude that has affected those of some 
European monarchies. 


Trespassing Minor 


The trespassing minor is 
treatment in most jurisdictions. The weight 
of authority is that trespassing children, re- 
gardless of their age, occupy the same posi- 


given rough 


tion as trespassing adults.” There is no 
duty on the part of a property owner to 
discover or anticipate their presence on his 
premises, even though they have been accus- 
tomed to playing there, and no duty to ex- 
ercise care toward such children until their 
position of peril is known to the owner. 


An early Missouri decision™ spoke of a 
trespassing minor under six years of age 
as follows:, “Plaintiff, being a trespasser— 
a violator of the law—could have no ground 
of recovery based on his own dereliction. 
But it is claimed for plaintiff that these 
regulations do not apply to ‘babies.’ While 


2 Two interesting articles in the January, 1949 
issue of the American Bar Association Journal 
analyze the extrajudicial background of some 
United States Supreme Court decisions: ‘‘Jef- 
ferson Wins Over Hamilton: Historical Expla- 
nation of Constitutional Changes,’’ by Benjamin 
Wham; and “Erie v. Tompkins in Retrospect,”’ 
by Judge John J. Parker. 

338 American Jurisprudence 779; 36 A. L. R. 
40; 60 A. L. R. 1444. 

“ Barney v. Hannibal & St. Joseph Railroad 
Company, 126 Mo. 372, 28 S. W. 1069. 
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the law may not apply in a criminal pro- 
ceeding to a child of very tender years, yet 
still, for the purpose of a civil action, the 
consequences of the unlawful act must be 
the same in the case of an infant, even of 
tender years, as in the case of an adult.” 


In a New Jersey case,” the four-year-old 
plaintiff lost his foot while unsuccessfully 
attempting to climb upon a moving freight 
train on defendant’s right of way. The proof 
showed that children were accustomed to 
climb on defendant’s cars in the vicinity of 
the accident. Plaintiff's theory was that 
where a railroad company, through its em- 
ployees, knows that children play on its 
right of way, it is bound to use reasonable 
care to prevent them from trespassing. Di- 
rected verdict for defendant was affirmed. 
The court held: “The fact that the right of 
way of a railroad company is of a character 
which is attractive to children, and at the 
same time dangerous if the children yield to 
such attraction, is immaterial, unless the evi- 
dence justifies the conclusion that the chil- 
dren were playing on the railroad company’s 
property by the invitation af such company. 
The railroad company is under no obligation 
to hire employees to keep its right of way 
free from children who may trespass upon it.” 

Thus, by judicial pronouncement, a six- 
year-old child is capable in law of civil dere- 
liction, and, further, a four-year-old boy is 
told by judges, dripping in legal wisdom, 
that he cannot recover for the loss of his 
foot in a railroad accident because, although 
children were attracted to the right of way 
and accustomed to play around the tracks 
where he was injured, still he had no busi- 
ness being there, and a railroad shouldn’t 
be burdened with the duty to look out for 
his safety. Somewhat better treatment is 
accorded to cattle and other livestock. 


Minor’s Violation of Law 


Minors have been denied recovery for in- 
juries, regardless of the defendant’s negli- 
gence, if, at the time of the injury, the minor 
happened to be violating some statute, 
ordinance or other regulation. By what legal 
legerdemain a knowledge or awareness of 
the regulation is imputed to the minor, is not 
explained. Thus, in a Pennsylvania case,” 
plaintiff, twelve years and eight months of 
age, was injured while riding on the tail gate 
of a truck in violation of a statute pro- 
viding that “no person shall hang onto, or 


% Kaproli v. Central Railroad of New Jersey, 
143 Atl. 343. 


1% —D’Ambrosio v, City of Philadelphia, 354 Pa. 
403, 47 Atl. (2d) 256, 174 A. L. R. 1166. 
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ride on, the outside or the rear end of any 
vehicle” and prescribing a fine and imprison- 
ment for violation thereof. The court held: 
“As plaintiff's conduct was a direct viola- 
tion of the statute, the question for decision 
is whether a jury in a civil suit may be per- 
mitted to set aside the statute. ... 

“In the opinion refusing the city’s motion 
for judgment the learned court below said: 
‘It is our view that the legislature did not 
intend to make riding on a tailboard or 
hanging to a vehicle contributory negligence 
per se in all cases. If it did, then it has 
obliterated in this type of case the familiar 
rule that a child under seven is conclusively 
presumed to be careful and a child between 
seven and fourteen is rebuttably presumed to 
be careful, and that negligence of the sec- 
ond group is always for the jury... .’ The 
error is in ignoring the comprehensive man- 
date of clause (b), ‘No person shall... .’ 


‘ 


‘.. . His acts in violation of the statute 
were negligent and were a substantial factor 
or the legal or proximate cause of his injury. 
For such consequences of his own negli- 
gence he may not recover; it is immaterial 
that the city also was negligent.” 

In Massachusetts, which is noted for its 
unemotional attitude toward children, a 
three-year-old boy was killed while coasting 
on a city street in violation of law." No re- 
covery was granted, even though there was 
evidence of negligence on the part of de- 
fendant. The court said: “It is established 
law in this commonwealth that a person 
coasting upon a public way in violation of 
law is barred thereby from recovering dam- 
ages for injuries received in the course of 
such use through the negligence of another 
person or persons, the reason for the rule 
being that the immediate and efficient cause 
of the accident and injury was the illegal 
use of such way.” 

Even the United States Supreme Court 
feels that a seven-year-old should know the 
law. A case originating in New Jersey ™ 
involved a state statute that had all the 
earmarks of the inspired handiwork of some 
railroad lobbyist. The statute provided that: 
“If any person shal] be injured by an engine 
or car while walking, standing or playing on 
any railroad ... such person shall be deemed 
to have contributed to the injury sustained, 
and shall not recover therefor any damages 
from the company owning or operating said 
railroad.” Plaintiff, less than seven years 
old, was playing marbles near a railroad 
siding. He tried to reach the marbles with 


1 Ahmedjian v. 
N. E. 65. 
18 Brie Railroad Company v. Hilt, 247 U. S. 97. 
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Erickson, 281 Mass. 6, 183 


his foot; while doing so, the train was 
backed, injuring his leg so badly that it had 
to be amputated. Judgment for plaintiff was 
affirmed by the Circuit Court of Appeals, but 
reversed by the United States Supreme Court 
on the ground that violation of the statute by 
the minor precluded recovery, notwithstand- 
ing knowledge of defendant that children were 
accustomed to play around the tracks. 


Holding Child to Adult Standards 


All too often, a minor loses his case in the 
reviewing court, because the judges, as in 
the cases above cited, view his conduct from 
an adult perspective. A minor is an entirely 
different creature from an adult. Even the 
Bible can be quoted as authority for this 
fact.” Yet the courts will, from time to 
time, blandly throw a minor out of court 
because he has failed to act in accordance 
with adult standards. A Kentucky decision”™ 
reveals an understanding attitude toward the 
conduct of minors and should be required 
reading by a judge before writing his opin- 
ion in a minor’s case. The court there said: 
“Tf Noble had been a man, or a boy of 
mature years, it might well have been ruled 
as a matter of law that he voluntarily and 
understandingly assumed the risk of being 
hurt when he took this dangerous position, 
and that he should be charged with such 
contributory negligence as would bar a re- 
covery. But Noble’s intelligence in attempt- 
ing to ride in this dangerous place, or in 
attempting to get on in this dangerous place, 
should not, on account of his age, conclu- 
sively bar his right of recovery, although he 
was a bright, intelligent boy, had lived near 
the railroad all of his life and was as familiar 
with the operation and movement of trains 
as any boy of his years and discretion could 
well be, and knew, as he testified, that it 
was dangerous to jump on moving trains, 
and had been warned not to go about them 
and had been whipped for doing so... . 


‘Boys will light powder with matches; 
they will fire off dynamite caps with ham- 
mers; they will handle with reckless and 
thoughtless indifference loaded pistols; they 
skate on ice so thin that it will scarcely 
hold them up; they will hang on trains, 


% 1 Corinthians 13:11-13. This sage observation 
is placed under the title of this article to lend 
emphasis to the contention that the rights of 
man and the rights of a child are not entirely 
synonymous, and certainly are not to be meas- 
ured by the same or similar standards of 
conduct. 

2 Louisville & Nashville Railroad Company . 
Steele, 179 Ky. 605. 
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street cars, and automobiles, climb electric 
wire poles, play with live wires, and take 
innumerable and perilous risks, in a variety 
of ways, of being crippled or killed that an 
adult or a boy of mature years would not 
take. They act on impulse, and the greater 
the danger, the greater the fun to them. 
They do dangerous things without giving 
a moment’s thought to the consequences 
that may follow what they do, and to hold 
as a matter of law boys of eight years old, 
whether good or bad, bright or dull, to the 
high standard of men in looking after their 
own and the safety of others, would be 
opposed to the good judgment and common 
sense of all right-thinking people.” 


Attractive Nuisance Doctrine 


The attractive nuisance doctrine was de- 
veloped to give some relief to a trespassing 
minor who is injured on another’s property. 
The doctrine has been defined as holding 
that one who maintains upon his premises a 
condition, instrumentality, machine or other 
agency which is dangerous to children of 
tender years by reason of their inability to 
appreciate the peril therein, and which may 
reasonably be expected to attract children 
of tender years to the premises, is under a 
duty to exercise reasonable care to protect 
them against the dangers of the attrac- 
tion.” The doctrine was first announced in 
this country by the United States Supreme 
Court in the well-known case of Sioux City 
& Pacific Railroad Company v. Stout which 
became known as the “turntable case.” A 
six-year-old minor was injured while play- 
ing on an unguarded and unfastened turn- 
table on which the catch was_ broken. 
Railroad employees had seen children play- 
ing around the turntable on other occasions. 
Defendant contended that plaintiff was 
guilty of negligence as a matter of law and 
that no negligence was proved against de- 
fendant. The court held that plaintiff's 
technical trespass was no bar to recovery, 
and that “the care and caution required of 
a child is according to his maturity and 
capacity only, and this is to be determined 
in each case by the circumstances of that 
case.” The important part of this decision, 
which has largely been overlooked by other 
decisions that have attempted to develop the 
doctrine, is that it left to the jury the ques- 
tion of the dangerousness of the instru- 
mentality and the question of the defendant’s 


_—. 


"38 American Jurisprudence, ‘‘Negligence,”’ 
Section 142. 


®Sioux City & Pacific Railroad Company v. 
Stout, 17 Wall. (U. S.) 657, 21 L. Ed. 745. 
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negligence. In most of the reported cases, 
however, the courts have attempted to define 
what objects do or do not come within the 
scope of the doctrine.” This practice has led 
to no small amount of confusion, uncertainty 
and inconsistency in the application of the 
doctrine. Whether an automobile, a cess- 
pool, a sprocket wheel or a wood pile is a 
dangerous instrument must depend upon the 
facts in the case. A motor vehicle being 
operated in the normal course of business on 
the public streets may not be considered an 
attractive nuisance,” where as an abandoned 
automobile, one end of which extended into 
a public alley and which was easily acces- 
sible to children, may be considered such an 
attraction so as to impose liability under the 
doctrine.” Thus, it cannot be said, as an 
abstract principle of law, that an automobile, 
or any other object, is or is not an attractive 
nuisance. The facts in each case concerning 
the nature of the object, its condition, its use, 
its attraction to children, its dangerous pro- 
pensities, are all factual questions which, if 
left to the jury for determination, would ease 
the burden which the courts have so un- 
necessarily and improperly assumed in at- 
tempting to develop the doctrine. 


The following language by the court in 
the Sioux City case epitomizes the regard 
that the courts should have for the jury’s 
judgment in deciding the factual questions 
in a case: “Certain facts we may suppose 
to be clearly established from which one 
sensible impartial man would infer that 
proper care had not been used and that negli- 
gence existed; another man equally sensible 
and equally impartial would infer that proper 
care had been used and that there was no 
negligence. It is this class of cases and 
those akin to it that the law commits to the 
decision of the jury. Twelve men of the 
average of the community, comprising men 
of education and men of little education, 
men of learning, and men whose learning 
consists only in what they have themselves 
seen and heard, the merchant, the farmer, 
the mechanic, the laborer; these sit together, 
consult, apply their separate experience of 
the affairs of life to the facts proven, and 
draw a unanimous conclusion, This average 
judgment thus given it is the great effort of 
the law to obtain. It is assumed that twelve 
men know more of the common affairs of 
life than does one man; that they can draw 


2336 A. L. R. 34. 

* Hebard v. Mabie, 98 Ill. App. 543; Gamble 
v. Uncle Sam Oil Company, 100 Kan. 74, 163 
Pac. 627. 

*% Shapiro v. City of Chicago [5 CCH Negli- 
gence Cases 546], 308 Ill. App. 613, 32 N. E. (2d) 
338. 
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wiser and safer conclusions from admitted 
facts then occurring, than can a single judge.” 


Protest Against Doctrine 


The attractive nuisance doctrine, in its 
adolescent years, aroused a storm of protest 
in those jurisdictions that rejected it. The 
ominous predictions of disaster to property 
owners and of an impractical impairment of 
the free use and enjoyment of their property 
if the doctrine were applied, have failed to 
materialize. The basic problem that had to 
be overcome by the proponents of the doc- 
trine was how to excuse the trespass of the 
minor upon the private property of another, 
whether real or personal, for the rule is that 
a minor, regardless of age, can be a tres- 
passer, and no duty is owed a trespasser 
except not to injure him wilfully and wan- 
tonly, or to use due care after discovering 
him in a position of peril. Thus, the doc- 
trine has been rationalized on the maxim 
that “one must so use his property as not to 
harm others,” ” on the theory of an “implied 
invitation,” * on the theory that the child is 
only a “technical trespasser” and on the 
theory that the failure of an owner to guard 
a dangerous condition amounts to an “in- 
tention to injure.” A more clear-cut ap- 
proach would be to reject the rule that a 
trespassing minor stands in pari delicto with 
a trespassing adult, and to regard the minor, 
not as an undeveloped adult, but as a 
creature as different from the mores, emo- 
tions, judgments and discretions of an adult 
as a caterpiller is from a butterfly. The 
obligation of a property owner to a tres- 
passing minor was well summarized in the 
comment on the instructions made by the 
court in the Siowx City case. It said: “Was 
there negligence on the part of the railway 
company in the management or condition of 
its turntable? 


“On this point the judge charged the jury 
that to maintain the action it must appear by 
the evidence that the turntable, in the condi- 
tion, situation and place where it then was, 
was a dangerous machine, one which, if un- 


*%36 A. L. R. 49; Ritz v. City of Wheeling, 45 
W. Va. 262, 31S. E, 993. 

* Barrett v. Southern Pacific Company, 91 
Calif. 296, 27 Pac. 666; Bjork v. City of Tacoma, 
76 Wash. 225, 135 Pac. 1005. 

3245 A. L. R. 973, 985; 36 A. L. R. 114: 45 
A. L. R. 985: 53 A. L. R. 1349; 60 A. L. R. 1448. 

2% Sioux City & Pacific Railroad Company v. 
Stout, supra, footnote 22; Hardy v. Missouri 
Pacific Railroad Company, 266 F. 860, 36 A. L. R. 
1; Fusselman v. Yellowstone Valley Land & 
Irrigation Company, 53 Mont. 254, 163 Pac. 473. 

*% City of Shawnee v. Cheek, 41 Okla. 227, 137 
Pac. 724. 
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guarded or unlocked, would be likely to 
cause injury to children; that if in its con- 
struction and the manner in which it was 
left it was not dangerous in its nature, the 
defendant was not liable for negligence; that 
it was further to consider whether, situated 
as was the defendant’s property, in a small 
town, somewhat remote from habitations, 
there was negligence in not anticipating that 
injury might occur if it was left unlocked or 
unguarded; that if it did not have reason to 
anticipate that children would be likely to 
resort to it, or that they would be likely to 
be injured if they did resort to it, then there 
was no negligence.” 


United Zinc Case 


However, even the United States Supreme 
Court in a decision subsequent to the Siour 
City case, experienced considerable difficulty 
in determining whether or not the doctrine 
should apply." In that case, defendant 
owned a twenty-acre plot of ground on the 
outskirts of a town, on which land was a 
basement and cellar from a torn-down plant 
that had been used by defendant for making 
sulphuric acid. During the six years that 
this cellar was exposed, water had accumv- 
lated in it. The water, clear in appearance, 
actually was poisoned by sulphuric acid and 
zinc sulfate that defendant knew had come 
from its works. Several paths passed within 
120 feet of this place. Plaintiff's eight-and 
eleven-year-old children came upon the land, 
went into the water, were poisoned and died 
The jury was instructed that if the water 
looked clear and was poisoned and if chil- 
dren were allured to it, defendant was liable. 
A verdict for the plaintiff was reversed by 
the Supreme Court on the ground that there 
was no evidence that the water led the 
children to enter the land. The majority 
opinion was written by Justice Holmes in an 
uncharacteristic, reactionary vein. Although 
nearly fifty years had passed since the Siows 
City decision, Justice Holmes held that the 
attractive nuisance “principle, if accepted, 
must be very cautiously applied.” The Great 
Dissenter came out second best to Justice 
Clarke, who wrote a vigorous dissenting 
opinion. In his opinion Justice Holmes re- 
lied on a number of Massachusetts cases. 
In his dissent Justice Clarke inferentially 
chided Holmes for exhibiting undue allegiance 
to the “hard doctrine” of Massachusetts, his 
home state. Justice Clarke said: “The 


(Continued on page 302) 


1 United Zinc & Chemical Company v, Van 
Britt et al., 258 U. S. 268, 66 L. Ed. 615. 
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A GAS COMPANY’S 
LIABILITY TO THE PUBLIC 


By CHARLES A. NOONE 


Attorney, Chattanooga 


THE DEGREE OF CARE REQUIRED, WHILE HIGH, DOES 
NOT MAKE A GAS COMPANY AN INSURER OF THE SAFETY 


OF THE PUBLIC, 


(;*>: in its natural or manufactured state, 
is an inherently dangerous commodity. 
It is an element that can be kept under 
control, but only by means of proper in- 
stallation, inspections and repairs. As gas 
possesses this dangerous quality, a gas com- 
pany is charged with a higher degree of 
care and vigilance than would be required, 
for instance, of a public water company. 
Water is visible; gas is not. Water, if per- 
mitted to escape, may cause property dam- 
age, but, at least under ordinary conditions, 
it does not cause injury to health. 


Care Required of Company 


The care required of a gas distributor, 
according to the law, is that care which an 
ordinarily prudent person would exercise 
under the same or similar circumstances. 
It is obvious that ordinary care, when ap- 
plied to this dangerous and invisible com- 
modity, is interpreted as a higher degree 
of care than the accepted definition of ordi- 
nary care. Many of the courts, while using 
the expression “ordinary care,” have held 
a gas company to an extraordinary degree 
of caution in the matters of installation, 
inspection and repairs. However, a gas 
company is not an insurer of the public 
against leaks, explosions, etc. If injuries 
or damages result from something which 
could not have been foreseen and/or pre- 
vented by the exercise of the high degree 
of care and circumspection required, then 
it is not liable. 

Under various circumstances, a gas com- 
pany is not liable to the consumer or the 


Gas Company’s Liability 


THE PREMISES 


OR THE CONSUMER 


public until and unless it has been notified 
of the dangerous condition existing. This 
situation arises when the company has prop- 
erly installed its mains, pipes, and the fix- 
tures of the consumer, so that there is then 
no leak or defect, and something of this 
nature develops within a short time after 
installation or after inspection, and there 
is no reasonable ground to believe anything 
would have happened within that brief pe- 
riod of time. For instance, if some third 
person should damage a pipe or fittings, 
which were previously in good condition, 
so that gas was escaping, the company 
would be entitled to notice and a reason- 
able opportunity to repair. 

On the other hand, a gas company is 
not entitled to notice of its own negligence, 
since it must carry the burden of exercis- 
ing a high degree of care in consideration for 
its privilege of distributing gas to the public. 


The foregoing is the general law, sup- 
ported by innumerable cases. The applica- 
tion of the law to specific circumstances 
raises many fine distinctions. These ques- 
tions have arisen most frequently with re- 
spect to inspection and notice, when the gas 
company has contended that it complied 
with its duty as to inspection, or else that 
it had no duty under the particular condi- 
tions existing, and that it was not liable in 
the absence of notice of the leak or defect. 
In some cases these defenses have been 
sustained; but in many others it has been 
held that the gas company has not acted 
with that high degree of care and prudence 
which the law requires. 
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General Principles 


The following general statement of the 
law is found in 90 A.L.R. 1082: 

“In view of the highly dangerous char- 
acter of gas and its tendency: to escape, a 
gas company must use a degree of care to 
prevent the escape of gas from its pipes 
proportionate to the danger which it is its 
duty to avoid, and if it fails to exercise this 
degree of care, and injury results therefrom, 
the company is liable, provided the person 
suffering the injury either in person or prop- 
erty, is free from contributory negligence.” 

It is said in Anderson v. Atlantic City Gas 
Company, 7 N. J. Misc. 297, 145 Atl. 238: 


“ 


gas being an extraordinarily dan- 
gerous element, an extraordinarily high de- 
gree of care and skill is exacted, and the 
rule of ordinary care with respect to its 
transmission is adjusted, in view of its known 
dangers and probable entailment, by a stand- 
ard of care proportionate to the probable 
dangers.” 

Kendall v. People’s Gas & Fuel Company, 
158 So. 254, the Court of Appeals of Louis- 
iana for the Second Circuit approved this 
earlier statement of the law: 

“Natural gas is a dangerous agency. Its 
distribution is accompanied by many possi- 
ble dangerous consequences, and it is there- 
fore well established that a higher degree 
of care and vigilance is required in dealing 
with such agency than is required in the 
ordinary affairs of life.” 

These general principles apply to the 
whole subject of the liability of a gas com- 
pany—whether the particular matter be 
original installation, inspection, connection 
of appliances or repairs. 


Negligent Installation 


Although many cases can be found on 
other phases of the general liability of gas 
companies, there seem to be comparatively 
few bearing upon negligent installation. 

The writer hereof was counsel for the 
plaintiff in the case of Chattanooga Gas Com- 
pany v. Mallen [16 CCH NEGLIGENCE CASES 
347]. A petition for certiorari to the Ten- 
nessee Supreme Court from the Court of 
Appeals has been filed, but has not been 
acted upon yet. 

In that case, Mallen owned a residence 
and used gas for different purposes. When 
he purchased the house, the pipe from the 
main to the meter was already installed, 
traversing the front lawn. As the meter was 
unsightly and in the way, he directed the 
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gas company to make a right-angle turn 
in the pipe across the front yard, and then 
another turn into the basement. In mak- 
ing the first turn in the pipe, it was neces- 
sary to use an ell. 

This rearrangement of the pipes was 
made in December, 1943. In the spring of 
1944, and for two years thereafter, the grass, 
although frequently resodded, would turn 
yellow, wither and die. In the spring of 
1946 a large hickory tree not far from the 
ell died and had to be removed. 


Although the ground in the area where 
the grass died was sour, it was not known 
that escaping gas caused the damage. How- 
ever, when the tree was removed there was 
a definite odor of gas, and the gas company 
was called. A laborer did some digging, 
but claimed to find nothing. Three days 
later a more experienced employee found 
the leak. 

The defendant’s proof was that when the 
rearrangement of the pipes in the yard was 
made, the new pipe was connected to what 
was already there; that there was no way 
to loosen the old pipe, by cutting threads, 
etc. There was no inspection of the old 
pipe. The employee who discovered the 
leak, and who is now deceased, made a 
written report showing that the gas was 
leaking at the ell. The report also showed 
that he used a union and a nipple to make 
repairs. The construction superintendent 
for defendant testified that the words on the 
report “service pulled out in the front yard” 
meant that the service or line was broken 
“by some means of construction.” There 
was also testimony that the only test made 
on the installation was the pouring of oil 
on the joints, which, it was said, would bub- 
ble if there was a leak. As there was no 
bubble, the pipes were covered and so re- 
mained until April, 1946. Defendant’s tes- 
timony also showed that pipes properly put 
in the ground should last for periods up to 
fifty years, depending upon the soil. 

The court was convinced that the leaking 
gas killed the grass and the tree. As a 
matter of fact, no question was made on 
that proposition. 

The court also believed there was suff- 
cient evidence to support the verdict of the 
jury as to negligent installation, relying 
largely upon the matters which have been 
mentioned above. 

Questions were raised as to proper in- 
spection, lack of notice, that the pipes were 
under plaintiff's control and on his property 
so that defendant would have been a tres- 
passer if it had inspected, etc., but the 
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Court of Appeals based its affirmance of 
the judgment below on the sole ground 
that there was sufficient evidence to support 
the verdict on the negligent-installation theory. 

In 24 American Jurisprudence 686, it is said: 

“The general rule requiring the use of 
ordinary care and diligence on the part of a 
gas company applies to its delivery of gas into 
the buildings or residences of its customers.” 

To the same effect is 38 Corpus Juris 
Secundum 735. 

Numerous cases can be found to the ef- 
fect that in connecting appliances to a gas 
line, the company must see to it that the 
connections are properly made, so that they 
will not permit the escape of gas. The same 
rule applies to connecting pipes to mains, 
and to making connections in the pipes 
themselves. 


Reasonable Inspections 


Not only does a gas company owe to the 
public and the consumer the duty of seeing 
that its original installations are properly 
made, but it likewise owes the duty of 
reasonable inspections. What is a proper 
inspection, in view of the highly dangerous 
characteristics of the commodity, is gener- 
ally a question for the jury, although, in 
some instances, the court may decide the 
question as a matter of law. 

For instance, it was said in Nashville Gas 
& Heating Company v. Phillips, 17 Tenn. 
App. 648, 69 S. W. (2d) 914: 


“However, we are of the opinion that if 
it appears from undisputed testimony of 
reputable and unimpeached witnesses that 
immediately after the flood waters receded, 
and before plaintiff’s accident, defendant, 
through its agents and servants, made all 
reasonable inspections and tests commen- 
surate with the degree of care due from 
it under the circumstances, in order to as- 
certain whether there was a leakage of gas 
from its mains, and found none, it is not 
only the prerogative of the Court, but its 
solemn duty to direct a verdict for defendant.” 

There, it will be seen that the court had 
before it a specific instance. Flood waters, 
which had covered the pipes and mains, 
had recently subsided. The gas company 
showed that it had made the inspection 
immediately. Evidently there was no proof 
to the contrary; if there had been, there 
could have been no direction of a verdict. 
Such specific cases and certainty of proof 
are few. 

But the measure of duty stated in that 
tase is expressed by the court as follows: 


Gas Company’s Liability 


see 


A duty devolves upon gas companies 
to inspect their pipes and mains and the 
connections, therewith. It must use rea- 
sonable care in making those inspections, 
and if a leak could have been discovered 
and prevented by such inspection, that fact, 
of itself, would be sufficient to charge the 
company with negligence, if it fails to make 
the inspection.’ ” 

The term “reasonable care,” as shown 
hereinbefore, means care commensurate with 
the dangerous character of the commodity 
—that is, an extraordinary degree of care. 

In Okmulgee Gas Company v. Kelly, 105 
Okla. 189, 232 Pac. 428, the court said: 

“The gas company owes the duty to see 
that the pipe lines and fittings, when first 
laid in the ground, with reasonable care 
and skill, will not permit the escape of gas, 
and a system of inspection is required as 
will result in reasonable promptness in the 
discovery of leaks, which may occur from 
deterioration of the material, or from other 
causes within contemplation by the company.” 

As to inspection, it is said in 25 A.L.R. 
267, on the strength of many authorities: 

“A gas company not only must see that 
its pipes and fittings are of such material 
and workmanship, and are laid in the ground 
with such skill and care, that gas will not 
escape therefrom when new, but it must 
maintain such a system of inspection as will 
insure reasonable promptness in the detec- 
tion of leaks that may occur from the de- 
terioration of the material of the pipes, or 
from any other cause within the circum- 
spection of men of ordinary skill in the 
business; and a failure to take such precau- 
tion is negligence.” 

In Cramm v. Hutcheson Gas Company, 130 
Kan. 853, 288 Pac. 599, the court said: 


“ 


a gas company furnishing gas in 
residences for domestic use is guilty of neg- 
ligence when it fails to inspect its meters 
and pipes, and see that there is no leakage 
of gas therefrom.” 

However, in Nashville Gas & Heating 
Company v. Phillips, supra, it was said as to 
the inspection: 

“The duty of inspection does not require 
a constant inspection to be kept up all along 
the lines of the company by such methods 
as the bar tests, in the absence of some 
reason to expect the existence of a leak or 
the escaping gas.” 


Frequency of Inspection 


There is doubtless a difference in the fre- 
quency with which high-pressure and low- 
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pressure pipes must be inspected. In the 
case of Chattanooga Gas Company v. Mallen, 
supra, it was testified that the gas company 
undertook to inspect its high-pressure pipes 
once a year, but that it was not customary 
to inspect the low-pressure pipes with any 
such frequency. The court, however, de- 
cided the case upon another theory and did 
not say whether it regarded this inspection 
as reasonable. The proof did show that, 
after being laid, the low-pressure pipes in 
the yard were never inspected. 


Trespasser Theory 


When a gas company is sued for dam- 
ages from a leak in, for instance, a man’s 
front yard, the defense is sometimes made 
that if it had gone upon those private prem- 
ises to make an inspection, it would have 
been a trespasser. 

In Fakes & Company v. Fort Worth Gas 
Company, 280 S. W. 234, the Texas court 
held that the duty of reasonable care in 
inspection extended to the pipes leading to 
the meter and on the premises of the con- 
sumer. The reason for this is that the ordi- 
nary consumer knows nothing as to the 
safety of gas lines. If the leak is in the 
house, he may know when the gas is escap- 
ing. But if the leak is out in the yard, 
where the air is freely circulating, or at a 
point remote from the walk or driveway, 
the occupier of the premises might not 
notice the leak until it had done consider- 
able damage, such as the killing of grass, 
etc. He might see the grass dying and yet 
not realize the cause. A properly qualified 
inspector, seeing such a situation around 
or near a connection in the gas pipes, should 
realize that there was a leak. 

Reid v. Westchester Lighting Company, 236 
N. Y. 332, 140 N. E. 712, contains this: 

“After the gas company removed its me- 
ter it had no right to go into the building 
for the purpose of inspecting the condition 
of the pipes. It would have been a tres- 
passer had it done so.” 

This seems to be at least an implied hold- 
ing that so long as the meter was on the 
premises and the company was furnishing 
gas, it would not, upon going into the house 
for inspection, become a trespasser. 

The trespasser theory seems to be no ex- 
cuse for not inspecting in or on the prem- 
ises of the customer. An inspector would 
have the same right to go on the premises 
as a meter reader. Inspecting and meter 
reading are part of the service required. 
An inspector would be an invitee, or, at 
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least, a licensee. Meter reading, probably, 
is more profitable than inspecting; hence, 
the idea of being a trespasser in that respect 
does not occur to the gas company. 


Inspection in the House 


With respect to inspection inside the 
house, it is said in the Reid case, supra: 


“The gas company, of course, was obli- 
gated, before it turned on the gas, to know 
that the pipes in the house were in proper 
condition, and that the gas, when turned 
on, would not escape.” 

The court then went on to say, in effect, 
that there was no further duty of inspec- 
tion inside the building, in the absence of 
notice, unless that additional duty be as- 
sumed by special contract. 


Another case of some interest on the ques- 
tion of inspection is Julian v. Sinclair Oil & 
Gas Company, 168 Okla. 192. In that case 
the gas company insisted that it was not 
charged with the duty of inspecting pipes, 
etc., which it did not own, or for faulty 
materials which it did not own—in other 
words, that it could put in such of its own 
pipes and fittings as were required, turn on 
the gas and go away, with no future re- 
sponsibility or liability unless something 
went wrong with its own equipment. As to 
the pipes and materials belonging to others, 
the court said: 

“As we view it, this fact alone would not 
absolve the company from liability. The 
gas which caused the damage was defend- 
ant’s gas, and was turned into the pipes by 
defendant with knowledge on its part that 
it was a highly dangerous substance and 
subject to escape.” 

This seems to be in accord with the rule 
hereinbefore mentioned, that “ordinary care” 
is a high degree of watchfulness. 


Necessity of Thorough Inspection 


There are times when there is no duty 
to inspect, except at the special request ol 


the owner or consumer. Such instances 
would probably be more frequent in cases 
of suspected or actual leaks or defects in- 
side a building. If the gas company’s in- 
spector, in such cases, should do a slipshod 
job and not discover what a_ thorough 
inspection would disclose, and damage or 
injury should result, then the gas company 
would be liable. This would seem to be on 
the same theory as that in landlord-and- 
tenant cases when the landlord is not re- 
quired to. make repairs; yet if he does make 
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them and assures the tenant that everything 
js safe, notwithstanding which the tenant is 
injured, the landlord is liable. 

In Mississippi Power & Light Company v. 
McCormick, 175 Miss. 337, the gas company 
sent one of its men to investigate a re- 
ported leak. He went to the address given, 
stayed a while, reported to the consumer that 
everything was all right and left. He didn’t 
find a leak in the bathroom heater which any 
competent inspector should have found. The 
company was held liable for damages. 


The holding was similar in Baker v. Kan- 
sas Power & Light Company, 146 Kan. 258, 
where the employee of the gas company 
did not inspect in the customary manner; 
and in Miller v. Wichita Gas Company, 139 
Kan. 729, where the gas company had a 
partial inspection made, it was held liable 
for not finding what should have been 
found. In Phoenix Assurance Company v. 
Texas Cities Gas Company, 100 S. W. (2d) 
156, it was admitted that the gas company was 
under no contractual duty to perform the 
services involved, but that having under- 
taken them, it was bound to perform them 
in a proper manner. 


So it is, then, that a gas company’s agent 
or employee who undertakes a task which 
the company was under no obligation to 
perform, must do the work properly; other- 
wise, the company is liable for resulting 
injuries or damages. The consumer, who 
usually knows nothing about such matters 
except that he can or cannot smell gas, is 
entitled to rely upon the representations of 
such agent or employee, unless, of course, 
he has knowledge to the contrary, and is 
guilty of contributory negligence. 


Notice 


There are many cases in which a gas 
company has no particular duty to perform 
in the absence of notice that something is 
wrong; but these instances are not as nu- 
merous as the gas companies insist. 


If, for example, a painter moves the 
kitchen stove in order to paint behind it 
and thereby loosens a connection, so that 
the gas escapes, it is readily apparent that 
the company is not liable in the absence of 
notice. Between such a clear case of non- 
liability as this and cases of liability with- 
out notice, there are or may be almost 
innumerable facts to consider. Sometimes 
the facts may be determined by the court, 
but frequently they are not facts, only con- 
flicting contentions as to facts. Then the 
jury decides whether notice was required. 


Gas Company’s Liability 


As to the duty of the occupier of a build- 
ing to notify the gas company of leaks 
therein, it is said in Reid v. Westchester 
Lighting Company, supra: 


“The pipes in the house were owned and 
controlled by the owner of the building, 
and it was up to him, as landlord, or his 
tenant, to keep them in repair, and, if gas 
escaped, to notify the gas company.” 

However, in Sternbock v. Gas Company, 
151 Kan. 81, it is said: 


“Tf notice of leaks, actual or constructive, 
was the sole test of liability, then distrib- 
utors of a highly dangerous commodity, 
such as natural gas, would be completely 
exonerated from all negligence in discover- 
ing the highly dangerous condition which 
they themselves created by installing dan- 
gerous equipment, and of which fact, in the 
exercise of proper diligence and care, they 
should have become aware. Were notice the 
only test of liability, distributors of such 
commodities would likewise be under no 
duty or obligation whatsoever to exercise 
proper diligence in the inspection of, or in 
the maintenance of their own facilities of 
transportation after the original installation 
thereof. Manifestly, that cannot be, and is 
not, the rule in this nor in many other juris- 
dictions.” 


The following rule, announced in 39 Cor- 
pus Juris Secundum 734, is supported by 
many authorities: 


“Where, however, the defect or break in 
the pipe is caused, not by the negligence 
of the gas company, but by the act of a 
third person, or through natural causes, and 
when the company has used due care in 
inspecting its pipes to discover defects 
therein, liability does not attach until the 
company has had notice and a reasonable 
time to repair.” 


In Prudential Fire Insurance Company v. 
United Gas Corporation [12 CCH NEGLIGENCE 
CAsEs 1117], 191 S. W. (2d) 517, the court 
stated the principle in the following language: 


“The evidence being insufficient to raise 
the issue that the leak was due to defects 
in the pipes, it became necessary for the 
Insurance Company to show that the Gas 
Company had notice of the leak in the 
service line or of facts from which a duty 
arose to inspect.” 


In the case of Barrickman v. National 
Utilities Company [12 CCH NEGLIGENCE CASES 
902], 191 S. W. (2d) 265, we find the fol- 
lowing: 


“ 


and even though the defect is in 
appliances belonging to the consumer, if 
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the gas company is notified of the escaping 
gas, its duty is to do something about it, 
either to repair or cause to be repaired the 
defect, or to shut off the flow of gas until 
repairs are made.” 


In several cases there can be found broad 
statements to the effect that when gas es- 
capes from a service line on the consumer’s 
property, notice must be given to the gas 
company before a recovery can be had. 
When those cases are carefully considered, 
however, it will be seen that in many of 
them this statement is made on the assump- 
tion that the gas company has not been 
negligent. It seems to be well established 
that in no event is a gas company entitled 
to notice of its own negligence—whether 
with respect to mains, pipes, fittings or 
appliances. 


In Applegate v. Portland Gas & Coke Com- 
pany, 18 Pac. (2d) 211, the Supreme Court 
of Oregun said: 


“Where reasonable care has been exer- 
cised in the installation of and inspection 
of service pipes or meters upon the prem- 
ises under the control of the consumer, the 
company is not liable for leakage of gas, 
unless, after having been notified of such 
dangerous condition, it is negligent in mak- 
ing suitable repairs or turning off the gas.” 


It will be observed from the foregoing 
that before the gas company is entitled to 
notice, it must first have exercised due care. 


In Loos v. Mountain Fuel Supply Company 
[3 CCH Fire anp CAsuatty Cases 5], 108 
Pac. (2d) 254, we find a further statement 
of the rule: 


“Tt is true that as a supplier of a dan- 
gerous substance a gas company is bound 
to a high degree of care, and if, after notice 
of a possible leak or danger, it continues 
to supply gas under pressure, it may be 
held liable for damages caused by such leak.” 


Cleveland Gas Company Case 


On the question of notice, as well as delay 
in answering a call, attention might be di- 
rected to the case of Cleveland Gas Company 
v. Woolen [15 CCH Necticence Cases 189], 
205 S. W. (2d) 754. In that case, the gas 


company had sold an antiquated water 
heater to plaintiff's predecessor in title. On 
the newer models, when the pilot light goes 
off, an automatic cutoff prevents the further 
flow of gas. Of some 2,500 customers, 
plaintiff was the only one having this old- 
model heater. The gas company was aware 
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of this fact, because it had been trying to 
sell her a new heater, although it had not 
condemned the old one. 


On the day of the accident, there was an 
interruption in the delivery of gas. Cus- 
tomers couldn’t cook their breakfasts; one 
of plaintiff's attorneys had to make a fire in 
a cook stove in order to have some hot 
coffee. The (or a) hotel was late in serving 
breakfast to its guests. Of course, the pilot 
light on plaintiff's heater went out; and she 
was notified by some of her tenants that 
they had no hot water. The gas company 
did not notify her of the interruption in dis- 
tribution. About one o’clock that afternoon, 
plaintiff tried to turn on the hot water. As 
there was none, she telephoned the gas 
company and was told the company would 
get some one to her premises as soon as it 
could. In about two hours, a seventeen- 
year-old employee reported at the scene, 
saying he had had a number of other places 
to go. The gas company’s office was six 
short blocks from the residence. This em- 
ployee was given a key to the basement. A 
few minutes later plaintiff saw him in the 
basement and told him to come out and quit 
breathing the gas, also not to strike a match. 
He said he didn’t strike a match, although a 
nurse testified that he admitted he had. 
There was an explosion, blowing this em- 
ployee out the door, At that very time, the 
superintendent of the plant was across the 
street reading meters. The heater was not 
burning when this employee entered the 
basement. Plaintiff was unable to show 
what caused the ignition; but the court said it 
didn’t matter what caused it, and further said: 


“The defendant knew of the antiquity of 
this appliance and of its dangerous poten- 
tialities. It knew of the interruption of its 
service that morning. It did nothing to warn 
the plaintiff. All it did was finally to send 
a seventeen year old boy, when its experi- 
enced superintendent was available for what 
should have been deemed an emergency, 
especially because of its superior knowledge 
of the interruption of the service and the 
possibility of injury to the plaintiff. 


“We think the evidence in this case, due 
to its peculiarities which probably will never 
be duplicated, makes out a case of negli- 
gence so strong as to verge on a heedless 
indifference to consequences. Certainly, the 
defendant did not use that high degree of 
care commensurate with the danger that 
may reasonably be expected to occur from 
the improper or negligent distribution of 
this most useful—and dangerous—servant 
of mankind.” 
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Quoting from 38 Corpus Juris Secundum, 
“Gas,” Section 47 c (1), the court said that 
as it was defendant’s gas in the basement: 

“It is not necessary, however, for plain- 
tiff to show how the gas became ignited.” 

It also appears that the superintendent 
told plaintiff she could relight the pilot light 
when it went out, but she was afraid to take 
chances; “he always came or sent some one.” 


Conclusions 


The conclusions to be reached from the 
foregoing cases, and the innumerable others 
which could have been cited, are: 

(a) That gas is an inherently dangerous 
commodity ; 

(b) That a company engaged in its dis- 
tribution is under a duty to exercise ordi- 
nary care, that is, such degree of care which 
an ordinarily prudent man would exercise 
under the same or like circumstances; 

(c) That this degree of care has been 
designated as a high, or an extraordinary, 
degree of care; 

(d) That in installations of pipes, mains, 
fittings or appliances, this degree of care 
must be exercised, and if not, the gas com- 
pany is liable for any resulting injuries or 
damages; 


Le 


A= visitor at a dog racing track 

fell in the aisle of the grandstand, 
having tripped over a beverage bottle 
carelessly left in the aisle. 


She sued the owners of the dog track, 
who claimed that they could not be 
responsible for the bottle’s being in the 
aisle, 


(e) That inspections must be made at 
reasonable intervals, or, in other words, the 
gas company must look about to ascertain 
the condition of its installations; 


(f) That these inspections must be made 
in the buildings when the service is begun, 
and must cover not only the pipes owned 
by the gas company, but any others which 
are to be used in connection with its service; 


(zg) That a gas company is not entitled, 
under any conditions, to notice of its own 
negligence—although it is conceivable that 
if the consumer did not give notice under 
particular circumstances, he might be guilty 
of contributory negligence, and therefore 
not entitled to recover. 


If reasonable inspections and proper in- 
stallations are made, according to the cir- 
cumstances, then the gas company is not 
liable except upon notice that there is a 
leak, or a defect in the pipes, mains, fittings, 
etc. The cases vary considerably as to when 
notice is a prerequisite. Some hold that 
there need be no inspection on the consum- 
er’s premises without notice; others hold to 
the contrary. 


The degree of care required, while high, 
does not make a gas company an insurer of 
the safety of the public, the consumer or the 


premises. [The End] 





CAN YOU DECIDE—The Case of the Empty Bottle 


The court held that the dog track 
was responsible, because it permitted 
the purchase of bottled beverage there, 
and should have some container in 
which the empties could be placed, 
both for sanitary conditions and the 
safety of its patrons. Wells v. Palm 
Beach Kennel Club, Florida Supreme 
Court, June 1, 1948, 
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A CCIDENT and health insurance had its 
origin in the United States toward the 
middle of the nineteenth century when a 
number of health insurance associations 
were formed. None of the organizations ap- 
pears to have flourished, and within a few 
years they went out of business. During 
the latter part of the nineteenth century 
the development of actuarial principles and 
gradual recognition of stable financial or- 
ganization revived interest in accident and 
health coverage. Once established, this form 
of insurance experienced rapid growth and 
during more recent years has come to as- 
sume an important position in the insurance 
industry. For the year 1947, total nation- 
wide accident and health premium writings 
of all companies, including agency as well 
as mail-order insurers, and exclusive of Blue 
Cross and other hospital-service organiza- 
tions, aggregated almost $800,000,000. These 
figures are convincing evidence that accident 
and health insurance is one of the grown-up 
members of the insurance family and must 
be regarded accordingly by supervisory of- 
ficials and those engaged in its far-flung 
operations, 

As accident and health insurance began 
to take hold in the early part of the century, 
it was natural that regulation would have 
to develop as experience in the business 
matured, It was not long before rumors 
about the practices of some of the accident 
and health writing companies started to cir- 
culate. It was charged that policy forms 
were misleading and that some of the com- 
panies were engaged in unethical claim prac- 
tices. This led the National Convention 
of Insurance Commissioners to an appraisal 
of the problems with which state regula- 
tory authorities were being faced. The first 


IN PUNITIVE ACTION ARISE FRO#E TRAD 


unified action by the Convention took place 
at the meeting of the organization held in 
1908 when a resolution was adopted for the 
appointment of a committee to hold meet- 
ings and formulate standard policies. In 
1909 the Convention of Insurance Commis- 
sioners adopted a model Standard Provisions 
Law. Following this action, examina- 
tion of an insurance company by the New 
York Insurance Department disclosed that 
the company had been engaged in claim 
practices inimical to the best interest of the 
policyholders. The matter was brought to 
the attention of the National Convention of 
Insurance Commissioners. That organiza- 
tion, in cooperation with the New York De- 
partment, undertook a further exploration 
of the situation. The language of the Su- 
perintendent of Insurance of the State of 
New York in his annual report to the legis- 
lature in 1912 provides an insight into the 
problem then facing the commissioners: 


“As a result of the examination of... 
previously referred to, and on information 
that adjustment conditions in such compa- 
nies were characteristic of the field of in- 
surance, a special committee of the executive 
committee of the National Convention of 
Insurance Commissioners—on which commit- 
tee this department was represented—began 
in June last, an examination of the adjust- 
ment practices of the principal companies of 
this class. The New York Department fur- 
nished such committee with several exam- 
iners, who co-operated with examiners 
representing the Departments of other states 
and in less than two months, completed the 
examination of the claim departments o! 
thirteen companies The broad result 
of the investigation, however, led to the 
conclusions that—through what was fre- 


* For biographical data see “Report to the Reader” at page 242 
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quently a hypertechnical construction of 
so-called protective clauses in the contract, 
the taking advantage of the policyholder 
when he was suffering from injury or ill- 
ness or of the beneficiary during the period 
of bereavement to force adjustments at less 
than the full obligation, and generally, a 
perhaps natural but at the same time de- 
plorable callousness in the claim depart- 
ments of the companies—the companies 
which furnished insurance to the industrial 
masses against disability due to illness or 
accident were generally speaking, subject 
to severe criticism.” 

These studies resulted in a revision of 
the previously adopted Standard Provisions 
Law, and at the 1912 Convention of the 
Commissioners a Standard Provisions Law 
was approved and recommended to the 
several states for legislative action. This 
model law has been the basic Standard 
Provisions Law since that time. 


Following this initial effort and in the 
years which intervened, the commissioners 
of the various states have gradually de- 
veloped a reasonably comprehensive pattern 
for regulation of the accident and health 
business. This includes revision and broad- 
ening of the Standard Provisions Law, 
adoption of the Official Guide, the Accident 
and Health Experience Reporting Form, 
and the Accident and Health Regulatory 
Law developed by the Commissioners in 
cooperation with the All Industry Committee 
following the decision in the S. E. U. A. case 
[5 CCH Fire anp Casuatty Cases 194], 
64S. Ct. 1162, and the enactment of Public 
Law 15 by the Congress of the United 
States. There has also been developed, by 
Statute and departmental rulings, a program 
covering the mandatory filing and approval 
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of policy forms. As recently as the meeting 
of the commissioners held in New York last 
December, the National Association of In- 
surance Commissioners approved a model 
law to cover service of process on claims 
arising under accident and health policies 
written by unauthorized insurers, which I 
will discuss with you in the course of my 
remarks. Although not applicable solely 
to accident and health insurance, the Com- 
missioners Association in cooperation with 
the All Industry Committee has drafted 
legislation covering unfair and deceptive 
trade practices. This bill, modified in some 
states to meet local conditions, has already 
been enacted in a number of states. Otber 
legislation aimed at regulation of accident 
and health insurance, although not specif- 
ically made applicable thereto, includes the 
Reciprocal Licensing Law. 


As a result of their deliberations, the 
members of the National Association of 
Insurance Commissioners are making fur- 
ther studies and, I think it is fair to assume, 
will make additional recommendations for 
necessary legislation in the not too distant 
future. Collateral to the studies now in 
progress by the association, the New York 
Insurance Department for a period of sev- 
eral months has been conducting a study 
involving the history of accident and health 
regulation and analysis of the various pro- 
posals which have been advanced for solu- 
tion of the problem of adequate supervision 
of unauthorized insurers. The report of the 
New York Department, in comprehensive 
form, is expected to be available in the near 
future. The work of the New York De- 
partment in this connection will be inte- 
grated with the activities of the National 
Association of Insurance Commissioners, 


I would say that the Insurance Commis- 
sioners, acting through their national organ- 
ization, have demonstrated an intelligent 
approach to the problems involved and have 
provided the states with a program for 
effective regulation of accident and health 
insurance in the United States. Unfortu- 
nately, in some jurisdictions the hand of 
regulation has not been sufficiently firm; as 
a result, the business has been subjected to 
criticism. Needless to say, companies in 
those states must also bear responsibility 
for just criticism which may be levelled at 
them. In any event, I think it is imperative 
that those who are interested in the welfare 
of the insuring public cannot afford to relax 
their efforts to eradicate bad practices which 
still exist and which reflect adversely not 
only upon state regulation, but upon all 
reputable people in the business. 
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The most unfortunate result of regula- 
tory failure arises from the fact that when 
a state permits a company to engage in 
bad practices, the damage imposed does not 
fall only upon citizens of the state in which 
a company is domiciled or may be licensed 
but upon residents of states in which an 
offending company may not be licensed but 
in which it is writing business. It is the 
latter condition which gives cause for alarm 
unless some effective method can be de- 
vised at the state level to afford protection 
to the insuring public which buys accident 
and health coverage from unauthorized mail- 
order insurers. 


Not of Recent Origin 


The subject of unauthorized insurance 
is not of recent origin. It has plagued 
supervisory officials since the early days 
of insurance supervision. By the last decade 
of the nineteenth century, the problem of 
unauthorized insurance had become so acute 
that approximately one half of the business 
of the Convention of Insurance Commis- 
sioners in 1893 revolved around a discussion 
of the problem. During the early part of 
the present century a committee of com- 
missioners took the matter up with the 
Postmaster General of the United States, 
and a committee appeared before Congress. 
At the National Convention of Insurance 
Commissioners in 1914, the presidential ad- 
dress, delivered by the Commissioner from 
North Carolina, dealt with the subject. You 
will recall the efforts of Congressman Sam 
Hobbs of Alabama in 1935, and thereafter, 
to get Congressional action aimed at unau- 
thorized insurers. More recently the action 
of the United States Department of Justice, 
in obtaining indictments against the officers 
of certain companies followed by the pres- 
entation of an application to the Federal 
Trade Commission by a group of mail- 
order insurers for a Fair Trade Practice 
Conference and the promulgation of fair 
trade practice rules and regulations, has 
focused attention on the accident and health 
insurance business and particularly on mail- 
order insurers. 


Definition of Mail-Order Insurer 


To define what constitutes a “mail-order” 
insurer is not as simple as some may think. 
All insurers, as we know, must use the 
mails, and many companies utilize a com- 
bination of mail solicitation and solicitation 
by agents in varying proportions depending 
upon the methods of their operations. Some 
people—and this is probably true of the 
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insuring public—regard a company which 
carries on solicitation by a series of mail 
follow-ups, as a mail-order operator even 
though the business may actually be con- 
ducted on an agency basis. Therefore, and 
for the purposes of this discussion, I shall 
consider as a mail-order insurer one which 
promotes and effects insurance through the 
use of the mails without the employment 
of personal solicitation by licensed agents 
within the state of residence of the pur- 
chaser or prospective purchaser. 


Unethical Activities 


Certain mail-order insurers have been criti- 
cized because of practices which are not 
considered to be in the public interest. The 
criticisms fall into three principal groups, 
namely, (1) use of false and misleading 
advertising, (2) use of deceptive or mislead- 
ing policy provisions, and (3) failure to pay 
valid claims. The third criticism was the 
subject of comment by the New York Su- 
perintendent of Insurance as far back as 
1912. From all available evidence, the of- 
fenders are in a small minority not only as 
to number but as to the volume of business 
which they write. Studies made in the 
New York Insurance Department show that 
mail-order accident and health insurers wrote 
approximately $27,000,000 in premiums in 
1947. Not all of the companies are guilty 
of transgressing good business morals. It 
has been said in certain quarters that the 
so-called “bad boys” probably write in the 
neighborhood of between $5,000,000 and 
$10,000,000 annually and that, when com- 
pared to the total volume, there is no cause 
for alarm. I hope you will not consider 
me contentious if I disagree with this posi- 
tion. Not only in the insurance business 
but in society generally, most problems 
which result in punitive action or restraints 
on the activities of individuals arise from 
the transgression of a few. I submit to 
you that unless some action is taken by the 
individual states to curb the unethical activ- 
ities of certain mail-order accident and 
health underwriters, state supervision will 
have failed to meet the challenge in this area. 

I believe that a step in the right direction 
to meet the challenge is embodied in the 
Unauthorized Insurers Process Act, adopted 
by the National Association of Insurance 
Commissioners last December, to which I 
have already alluded. That bill provides 
for substituted service of process upon an 
unauthorized foreign or alien insurer which 
issues or delivers contracts of insurance 
to residents of the state, solicits applications 
for such contracts, collects premiums for such 
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contracts, or otherwise transacts business in 
the state, thus subjecting such insurer to the 
jurisdiction of the courts wherein the policy- 
holder resides. Service of process is ef- 
fected by serving the Commissioner of the 
state of the claimant’s residence or by serv- 
ice within the state on a representative of 
the insurer. In either case, a copy of the 
process is required to be mailed to the in- 
surer. The bill further provides that if an 
insurer wishes to defend an action it shall 
either (1) deposit cash or securities or file 
a surety bond in an amount, to be fixed by 
the court, sufficient to secure the payment 
of any judgment which may be rendered 
against it, or (2) become licensed. How- 
ever, the defendant insurer is authorized 
to attack the jurisdiction of the court 
without depositing cash or securities, filing 
a bond or becoming licensed. In an action 
against an unauthorized insurer if the com- 
pany vexatiously or without reasonable 
cause has failed to pay a claim, the plaintiff 
may recover a reasonable attorney’s fee 
not exceeding twelve and one-half per cent 
of the amount of the recovery, but in no 
event less than $25. The over-all effect of 
the bill will be to enable a claimant to 
institute action in a local court, thereby 
relieving him of the onerous burden of 
resorting to a distant forum for relief. In 
those cases where the insurer makes the 
necessary deposit, the plaintiff will have 
funds readily available to pay any judgment. 
If the insurer defaults, the plaintiff is pro- 
tected in that he may recover attorney’s 
fees, which can be utilized by him for nec- 
essary expense in instituting action on the 
judgment in the state of the insurer’s domicile. 


Opposition to Bill 


The bill has been attacked upon the grounds, 
among others, that (1) it extends the juris- 
diction of the state to a company not op- 
erating within its boundaries; (2) it breaks 
down state lines; (3) if the bill is consti- 
tutional, the principle of the law could be 
extended so that if, for example, it is enacted 
in a state foreign to New York, that state 
could tax a New York company. In short, 
these arguments are predicated upon a claim 
that the bill is unconstitutional. While the 
question of constitutionality raised by op- 
ponents of the measure is not entirely free 
from doubt, the recent trend of judicial 
decisions seems to indicate that a change 
is occurring in the whole concept of what 
constitutes doing business, for purposes of 


1U. 8. v. Scophony, 92 L. Ed. 763. 
?See also International Shoe Company v. 
Washington, 326 U. S. 310; Eastman Kodak v. 
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instituting action against a company which 
contends that it is not doing business in 
the state where an action is instituted. In 
a recent case’ the United States Supreme 
Court said in substance that the practical 
every-day business concept of carrying on 
business is the test of venue. From the 
decision in this and other cases, the trend 
indicates an attitude on the part of the 
courts to place a practical construction on 
what constitutes doing business within a 
state and the courts are showing a disposi- 
tion to decide such matters in the light 
of the construction that the average man 
in the street puts upon his business rela- 
tions with a company located in another 
state.” Proponents of the bill contend that 
the trend of the cases strongly supports 
the constitutionality of the measure and 
that when placed on the scales, the legality 
of the bill will be sustained. 


Another argument advanced by opponents 
of the measure is that if the principle of 
the bill is sound, it could be extended to 
other industries. Proponents answer this 
objection by asserting that it is not a valid 
argument on the merits. 


Still another objection is that accident 
and health policies are drawn based on 
known judicial interpretations of the courts 
of the state where the company is domi- 
ciled; that under the proposed bill, policies 
would be subject to varying local judicial 
interpretations, which, in turn, would re- 
quire a multitude of forms; and that this 
would result in increased operating expenses, 
to the detriment of policyholders. The an- 
swer to this argument is that there are 
innumerable nationwide forms now in use 
by companies licensed in all or most of 
the states. The problem of meeting local 
conditions has not proved cumbersome, nor 
has it resulted in onerous additional expenses ; 
furthermore it is not unusual to include 
in nationwide forms a clause which protects 
policyholders by reason of local laws which 
are more advantageous to the policyholder 
than are the provisions of the policy. 

Opponents of the bill urge, as a further 
ground of objection, that by facilitating 
institution of action at the local level the 
presentation of fraudulent claims will be 
encouraged, that companies will be com- 
pelled to make payment thereof and that 
this will result in increased costs resulting 
in higher premiums. While it is conceded 
that occasionally an unmeritorious claimant 
may receive payment, with equal vigor it 
Southern Photo, 273 U. S. 359; Hess v. Pawloski, 


274 U. S. 352; Hoopeston Canning Company v. 
Cullen, 318 U. S. 313. 
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is argued that claims of this type can be 
resisted successfully in most cases. Fur- 
thermore, no evidence has been presented 
to prove that even under present practices, 
all claims are just. In any event, it is better 
that one unjust claim should be paid than 
that hundreds, and perhaps thousands, of 
meritorious claims be either rejected or 
perhaps paid in an amount reduced to a 
point where, for all practical purposes, it 
represents no payment at all. Proponents 
of the bill point out that it is the latter 
group which is victimized by those com- 
panies engaged in unfair practices. 

Another argument of the opponents to the 
bill is that it will permit a foreign state 
in which a company is not licensed, to 
regulate the company in the state of its 
domicile. Presumably this argument pro- 
ceeds on the theory that a foreign state 
could dictate policy forms and claim prac- 
tices in the domiciliary state. To this con- 
tention those who support the measure reply, 
in effect: “We do not concern ourselves 
with what you do insofar as the citizens of 
your state are concerned; all we say is that 
if you are going to insure residents of our 
state, we firmly believe that we should be 
empowered to afford them protection.” 

Finally, those who are in opposition say 
that the evils sought to be corrected, namely, 
(1) false and misleading advertising, (2) 
deceptive or misleading policy provisions, 
and (3) failure to pay valid claims, cannot 
be eradicated by legislation of this char- 
acter. While the bill directly affects the 
claim practices of offending insurers, the 
relief which a claimant will obtain should 
result in cutting down the use of false and 
misleading advertising and deceptive and 
misleading policy provisions, for if a com- 
pany knows that it is subject to suit and 
possible judgment on a claim, it will prob- 
ably be more circumspect in its advertising 
as well as in its policy forms. Those who 
support the bill point out that it is not a 
cure-all; it is, however, a step in the right 
direction to attack a problem which requires 
attention. As a salutary step it should not 
be condemned because it fails to meet the 
entire problem. The other aspects of the 
problem can still be the subject of mature 
deliberation and solution. 

The measure is presently pending before 
the legislature of this state and Superin- 
tendent Dineen has publicly supported the bill. 


Steps to Adequate Protection 


In discussing the service-of-process bill, 
I am not unmindful of the fact that there 
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are other problems confronting the states 
and the companies engaged in the writing 
of accident and health insurance. Other 
approaches to the problem of adequate pro- 
tection to policyholders who purchase mail- 
order coverage include: 


(1) Penal law provisions at the state level, 
making it a crime for an unauthorized in- 
surer to issue fraudulent or misleading ad- 
vertisements within the state, as well as 
legislation for the service of process in a 
civil action based on such advertising. 


(2) Requirement by the domiciliary state 
that a company obtain a license in every 
state wherein it proposes to write business. 
(Legislation of this type, known as the 
Reciprocal Licensing Law, is now in effect 
in some states.) 


(3) Levy of special premium taxes solely 
upon unauthorized insurers or levy of a 
premium tax upon residents who purchase 
coverage from unauthorized insurers, 


(4) Use by the states of the original 
jurisdiction of the United States Supreme 
Court, by means of which a sovereign state 
may petition the court to invoke its injunc- 
tive powers against the activities of unau- 
thorized insurers. 


(5) Denial of the use of the mails to 
insurers that are not licensed in the state 
in which they are attempting to write busi- 
ness. (This is legislation of the character 
heretofore proposed by Congressman Hobbs.) 


(6) Federal legislation prohibiting the 
sending of insurance documents into states 
where the documents are intended to be 
delivered, received, sold or possessed in 
violation of the laws of a state. (This 
suggestion is predicated upon the theory 
of the Webb-Kenyon Act.) 


(7) Legislation by Congress to give the 
United States District Court jurisdiction 
over suits against unauthorized insurers. 


These and other suggestions unquestion- 
ably are not without merit, but on the other 
hand may arouse valid objection. It is 
apparent that the time for talk has ended 
and the need for action is at hand. Impetus 
has been furnished by the action of the 
National Association of Insurance Commis- 
sioners in adopting the Unauthorized In- 
surers Process Act. There is accord on 
this bill between the regulators and the 
majority of the companies. The principle 
of the bill merits the active support of those 
interested in the preservation of regulation 
of insurance by the several states. [The End] 
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Acquisition Cost Conferences — 
1949 Developments 


By ROBERT E. DINEEN 


MR. DINEEN IS SUPERINTENDENT OF INSURANCE FOR THE STATE OF 


NEW YORK. 


THIS IS THE FULL TEXT OF HIS ADDRESS DELIVERED 


BEFORE THE CASUALTY AND SURETY CLUB OF BUFFALO, MARCH 25 


( N APRIL 5, 1948, I had the privilege 
of appearing at the midyear meeting 
of the National Association of Insurance 
Agents at New York City. There I read 
a paper entitled “The Commission Situa- 
tion: 1948 Version.” A year has elapsed 
since that time, and the object of my talk 
today will be to bring the 1948 paper up 
to date. 

In my judgment, the most important de- 
velopment in that time was the opinion 
written by Attorney General Goldstein of 
the State of New York on February 24, 
1949, dealing with the present-day legal 
status of the Acquisition Cost Conferences. 
The Attorney General’s opinion is a scholarly 
analysis, in legal terms, of the various 
aspects of the problem. What I would like 
to do today is to convert the legal language 
of the opinion into the language of the in- 
surance business and, in the process, answer, 
to the extent that I am able to do so, some 
questions which I have heard raised by a 
number of people in the business. 


The questions run as follows: 


(1) How did the Attorney General happen 
to write the opinion? What brought it about? 


He wrote it in answer to a request from 
me, in my capacity as Superintendent of 
Insurance. I wanted to obtain his opinion, 
as the chief law officer of the State of New 
York, as to whether the agreement among 
the competing companies which are mem- 
bers of the Acquisition Cost Conferences to 
eliminate competition on commissions by 
fixing and maintaining maximum commis- 
sion rates on a concerted basis was legal 
or illegal. 


Acquisition Cost Conferences 


(2) Since the Acquisition Cost Conferences 
have been functioning since 1922 with the 
knowledge and assistance of the Insurance 
Department, what prompted the Superintend- 
ent of Insurance to ask for an opinion at 
this time? 

The operations of the Acquisition Cost 
Conferences had been placed in an entirely 
different perspective as a result of the fol- 
lowing developments over a four-year period: 


(a) The decision of the United States 
Supreme Court in the S. E. U. A. case [5 
CCH Fire ANp CASUALTY CAseEs 194], 64 
S. Ct. 1162, on June 5, 1944, holding for the 
first time that the Sherman Anti-Trust Law 
was applicable to the business of insurance. 

(b) The enactment by Congress of Pub- 
lic Law 15, suspending the application of 
the Sherman Anti-Trust Law to the busi- 
ness of insurance until July 1, 1948, and 
making it applicable to the business of in- 
surance thereafter “to the extent that such 
business is not regulated by state law.” 

(c) The opinion of Attorney General 
Goldstein of the State of New York, handed 
down on February 10, 1947, holding that 
New York’s Anti-Trust Law, the Donnelly 
Act, did not apply to the business of 
insurance. 

(d) The act of the New York State Leg- 
islature at the 1948 Session, pursuant to a 
recommendation of the Joint Legislative 
Committee on Insurance Rates and Regu- 
lation (Leg. Doc. (1948) No. 46, p. 34)—the 
so-called “Mahoney Committee”—in amend- 
ing the Donnelly Act to apply to the busi- 
ness of insurance “to the extent not regulated 
by the provisions of Article VIII [the rating 
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law] of the [New York] Insurance Law.” 
This amendment took effect on July 1, 
1948, the date of expiration of the fed- 
eral moratorium. 


Prior to these developments, there was 
no prohibition, either state or federal, in 
New York State against agreements among 
competitors in the insurance business to fix 
and maintain commission rates on a con- 
certed basis. These developments reversed 
the situation because, under the Sherman 
Anti-Trust Law—and for that matter, the 
Donnelly Act—concerted price fixing among 
competitors, “reasonable or unreasonable,” 
is banned; this applies to parts of a price, 
such as agents’ and brokers’ commissions, 
just as much as it does to the entire price. 
(U. S. v. Socony-Vacuum Oil Company, 310 
U. S. 150, 221-223; U. S. v. Bausch & Lomb 
Company, 321 U. S. 707, 720; Sugar Institute, 
Inc. v. U. S., 297 U. S. 553.) 

To sum it up, what was legal in New 
York—or at least not prohibited prior to 
this four-year period—became illegal there- 
after, unless, of course, the activities were 
“regulated” under Article VIII, the rating 
law. If New York had not enacted the 
amendment to the Donnelly Act, we never- 
theless would have been confronted with 
the identical questions under the Sherman 
Act, with this difference: Instead of hav- 
ing the questions considered at home by 
the Attorney General of the State of New 
York, a public officer elected by and ac- 
countable to the citizens of our state, they 
would have been considered in Washington 
by the Attorney General of the United 
States, in his capacity as chief of the De- 
partment of Justice. 

(3) What did the Attorney General hold? 


He held (a) that the sections of the New 
York Insurance Law governing advisory 

1“TIt is not within my province to pass upon 
the economic wisdom or administrative policy 
of public authorization for and regulation of 
commission fixing agreements. It is not for me 
to undertake to recommend either that unre- 
Strained competition within existing rate struc- 
tures be the rule or that commissions be allowed 
to be standardized by reasonable agreements 
publicly supervised and restricted.’’ (Opinion 
of the Attorney General.) 

2 On the subject, the Attorney General said: 

“There are presently licensed in the State, 
17,434 fire and casualty agents and 21,715 brokers 
qualified to sell fire and casualty insurance ac- 
cording to the records of the Insurance Depart- 
ment. Their compensation and, consequently, 
their livelihood comes from the commissions 
paid for the production and servicing of busi- 
ness for the insuring companies. In these lines 
it is the agent or broker with whom the pubilc 
directly deals and upon whom it primarily relies. 
The business has always taken the position that 
commissions were a matter for private contract 
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and service organizations (Section 180 (6) 
and Section 182) were not applicable to the 
operations of the Acquisition Cost Confer- 
ences in fixing and maintaining rates of com- 
mission, and that hence these activities were 
unregulated, and (b) that, not being regu- 
lated, such agreements among competitors 
constituted unreasonable restraints of trade 
and, therefore, were violative of the Don- 
nelly Act. 


(4) Was the Attorney General in favor of 
competition on commissions or stabilization of 
commissions through supervised agreements? 

The Attorney General said that it was 
the Legislature’s duty, not his, to decide 
this question of public policy.’ 


Core of Ruling 


(5) What was the core of the Attorney 
General's ruling? 

It was this: That if the Legislature in 
its wisdom decided that commissions should 
be stabilized by agreements, such agree- 
ments would have to be authorized by law 
and properly regulated. 


(6) What is the highlight of the Attorney 
General’s opinion from the standpoint of 
producers? 

In substance, the Attorney General con- 
cluded that if the companies were to be 
authorized by law to agree collectively as to 
what commissions they would pay, some 
machinery should be provided for collective 
action by the producers as to how much 
commission they would accept. To him it 
seemed inappropriate that in this day and 
age a relative handful of company execu- 
tives could make collective decisions affect- 
ing the livelihood of some 40,000 producers 
in the state without giving the producers a 
collective voice in the decisions.’ 
between the companies and their agents and 
brokers (Report of Joint Legislative Committee, 
p. 27). Apart from the question whether the 
State should assume supervision over contracts 
between the individual companies and _ their 
agents, it must be perfectly apparent that there 
can be no freedom of contract [for the pro- 
ducer] or no opportunity for development of a 
fair market price [on commissions] if the com- 
panies combine privately to fix the price they 
will pay. ... 

“If the State has not prohibited or does not 
regulate concerted action concerning commis- 
sions, it would mean that so far as state law 
was concerned insurance companies would have 
the private power to control the compensation 
of thousands of agents, who play an important 
part in bringing insurance protection to the 
public, without giving them any opportunity for 
bargaining, collectively or otherwise."’ 

Commenting on the 1949 commission regula- 
tion bill pending before the Legislature at that 
time, the Attorney General said: 
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limiting Agent's Freedom 
of Contract 


The Attorney General put his finger upon 
one area on which there has been marked 
misunderstanding in producer ranks, Many 
producers who were most vigorous in their 
defense of the principle that the amount of 
agents’ commissions was a private matter 
between the company and the agent did not 
realize the extent to which concerted agree- 
ments between the companies limited or 
circumscribed the area within which the 
agent could negotiate. If, before a company 
took up negotiations with a producer over 
his commissions, it had already entered into 
an agreement with its competitors to pay 
only a given maximum, the agent’s freedom 
of contract was necessarily confined to the 
area below the maximum. He was not 
free; he was only partly free. In the last 
few years, when many companies, because 
of rising loss and expense ratios, found it 
desirable to cut expense and unilaterally re- 
duce the agents’ commissions during a tight 
market on a virtually “take it or else” basis, 
many agents discovered that their private 
right of contract was not as valuable as 
they had theretofore supposed it to be. 

In fairness to the companies, it should 
be recognized that a thirty-day cancellation 
provision can work both ways. In a buy- 
er’s market, the same agent who objected 
to unilateral action by the company in re- 
ducing his commissions can take unilateral 
action himself by canceling existing con- 
tracts on thirty days’ notice and taking on 
new companies which will pay higher com- 
missions, assuming, of course, that the 
companies have not circumscribed his oppor- 
tunities in this regard by concerted action 
on commission rates. 


Interest in Legislative Protection 


Many people believe that increasing knowl- 
edge on the part of producers as to the 


(Footnote 2 continued) 

“The requirement of consultation with agents 
and brokers before entering into agreements and 
making rules and regulations thereunder is ex- 
Pressly prescribed. It is probable that such a 
provision is essential lest any permissive State 
legislation be found to be merely an attempted 
immunization of private agreements rather than 
areal regulation protecting the interests of all 
affected parties, as well as of the public, of the 
kind which will exclude Federal intervention. 
If company agreements are to be permitted by 
law, it follows that opportunity for the pro- 
ducers, whose compensation is directly con- 
cerned, to bargain collectively must likewise be 
provided by law. The right to be heard is even 
more important here than if rates were to be 
directly fixed by a disinterested public adminis- 
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effect of company agreements limiting com- 
missions, and the experience of many pro- 
ducers in connection with the reduction of 
their commissions by the companies on a 
unilateral basis, has stimulated an interest 
in securing legislative protection by some 
form of consultation or collective bargain- 
ing, and through which the producers, if not 
satisfied, can turn to a public agency for 
review. This undoubtedly accounts for the 
support in principle which the commission 
bill received at the 1949 session from many 
producer groups.’ The words “in principle” 
are used advisedly because while there was 
much agreement on the objective, there was 
considerable diversity of opinion as to how 
the objective could best be obtained. 


Many producers have told me that they 
are only recently beginning to grasp the full 
implication of these developments, and they 
never realized that some day they might 
have to decide whether they wanted some- 
thing akin to the Wagner Act or the Taft- 
Hartley Act on a state scale, applicable to 
their company relations in the field of com- 
missions. It is this very unfamiliarity with 
the new horizons thus opened up which has 
led many thinking people to urge that 
steps in this direction be taken slowly. 

In determining whether producers in this 
state should encourage the enactment of 
legislation which permits some form of con- 
certed activity between companies and pro- 
ducers to stabilize commissions, serious 
consideration should be given to the lessons 
to be found in the development of the rules 
of the New York Fire Insurance Exchange. 
In 1947 two examiners from the Insurance 
Department were assigned to make a de- 
tailed study of the rules of the New York 
Fire Insurance Exchange, changes in the 
rules and the reasons therefor, during the 
period from 1899 to 1947, a span of almost 
fifty years. We found that, over the years, 
companies and producers alike had dis- 
played an extraordinary ingenuity in devis- 


trator in which case it would be certain to be 
provided.”’ 

% Producer groups which announced their en- 
dorsement of the legislation in its original form 
or with amendments are as follows: New York 
State Association of Insurance Agents; Associa- 
tion of Local Agents of the City of New York, 
Inc.; Brooklyn Insurance Agents Association; 
Buffalo Board of Fire Underwriters; Brokers 
Association Joint Cquncil: Brooklyn Insurance 
Brokers Association, The Bronx Insurancemen’s 
Association, General Brokers Association, Inde- 
pendent Brokers Association, Queens County 
Agents and Brokers Association. 

The only producer group opposed to the Dill 
was the Insurance Brokers Association of New 
York. 
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ing ways and means to circumvent the rules 
of the Exchange. As these various schemes 
came to light, it became necessary for the 
Exchange to tighten the rules, and they be- 
came progressively more and more re- 
stricted. Those who functioned under them 
became the captives of their own system— 
some willingly, some less willingly. It was 
inevitable that this highly concentrated form 
of private government sooner or later would 
lead to alternative demands, one, that it be 
broken up under the antitrust laws, or, two, 
that it be legalized in a more democratic 
form with government as the referee. 

Senator Joseph C. O’Mahoney, of Wyom- 
ing, one of the foremost exponents of the 
free enterprise system in our national econ- 
omy, made a speech before the Insurance 
Federation of New York in 1945. There 
he said: 


“The great evil of our time is the expan- 
sion of central power over people, arbitrary 
central power, sometimes exercised by pri- 
vate groups, sometimes exercised by gov- 
ernment. In either form it is the foe of 
freedom. When any private group under- 
takes to establish such controls over any 
branch of the economic system as to deny 
opportunity and freedom to others, it 
launches itself upon the road to authori- 
tarian government.” 

Describing Public Law 15 as “a declara- 
tion by the legislative authority of the 
United States of a desire to strengthen state 
regulation by closing the door to private 
regulation,” Senator O’Mahoney added: 

“That spirit is the desire of Congress to 
preserve a free economy governed in the 
public interest by the authority of all of the 
people and not by any small group even 
though they may be regarded as well quali- 
fied to manage but whose authority does not 
proceed from the people.” 


Furthermore, the Senator said, and his 
words were almost prophetic: 


“It [private economic control] promotes 
the concentration of economic power and by 
bringing about that concentration it makes the 
expansion of government power inevitable.” 


We must make sure that if sentiment ulti- 
mately does crystallize in favor of some 
legalized plan to stabilize commissions, we 
do not repeat the errors of the past. Pri- 
vate industry is in poor position to complain 


*See Report of the Merritt Committee, 1910, 
Legislative Document No. 30, pp. 108, 124, 138; 
58th Annual Report of Superintendent of Insur- 
ance Jesse S. Phillips to the Legislature, p. 20; 
Report of the Lockwood Committee, Legislative 
Document No, 60, 1922, pp. 203-205; ‘‘The State 
Supervision and Regulation of Insurance Rates,"’ 
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about the excesses of governmental bureay- 
cracy when, in the exercise of private 
bureaucracy, its rules and regulations exceed 
those of government in stringency and 
restrictiveness. 


Opposition 
to Commission Regulation Bill 


Following a meeting of the Acquisition 
Cost Conferences (Casualty and Surety) on 
March 9, 1949, the Conferences issued a 
statement reciting their opposition to the 
commission regulation bill introduced for 
consideration in the New York State Legis- 
lature by the Mahoney Committee (S. Int. 
1977, Pr. 2147; A. Int. 2215, Pr. 2361). In 


the statement they said: 


“Their [the Conferences’] opposition is 
based principally on the point that, if en- 
acted, the measures would place commission 
control in the hands of the Superintendent 
of Insurance, in effect giving the Superin- 
tendent power to regulate commissions paid 
to producers. This would take from man- 
agement a responsibility which, in the opin- 
ion of the Conferences, is a management 
function. 


“The Conferences believe they are now 
operating legally as a ‘service organization’ 
under Sections 180 and 182 of the New York 
Insurance Law. The provisions of those 
sections give the Superintendant wholly 
adequate regulatory power over the Con- 
ferences, but do not give him power to 
regulate commission payments.” 

This statement of the Conferences has 
evoked considerable interest in producer 
circles. One producer, familiar with New 
York’s unsuccessful efforts between 1911 
(Chapter 460, Laws of 1911) and 1922 
(Chapter 660, Laws of 1922) to regulate 
rating organizations without regulating 
rates,’ read the Conferences’ statement and 
asked what he called the “$64 question”: 
“If organizations which make rates cannot 
be regulated without regulating the rates 
which they make, how can organizations 
which fix commissions be regulated without 
regulating the commissions which they fix?” 


As a layman, he apparently shared the 
Attorney General’s misgivings as to how 
legislation regulating a combination fixing 
commissions could be regarded as “wholly 


by former Superintendent of Insurance Francis 
R. Stoddard, Jr., Proceedings, National Conven- 
tion of Insurance Commissioners (1922), pp. 107- 


123; ‘Insurance Rate Making,’ by former 
Superintendent of Insurance Francis R. Stod- 
dard, Jr., Proceedings, National Convention of 
Insurance Commissioners (1923), pp. 256-270. 
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adequate” or “effective” or sufficient to im- 
munize the participants from prosecution 
under the antitrust laws without reaching 
the main purpose for which the cartel was 
organized. 

Another producer made an observation— 
which takes on added cogency in view of 
the ruling of the Attorney General—namely, 
that the position of the Conferences would 
have been less subject to challenge if they 
had made clear whether they were dis- 
cussing the asserted prerogative of man- 
agement to fix commissions in terms of 
individual company managements or in 
terms of collective action by such manage- 
ments. The producer remarked that it was 
one thing for an individual management to 
determine unilaterally what commissions it 
would pay, in which event the producer 
would be free to determine which of the 
available rates of commission he would ac- 
cept, and quite another for individual man- 
agements to act collectively and leave the 
producer no choice but to accept what 
was offered. 


An interesting avenue of speculation 
would have been presented had the Attorney 
General adopted the contention of the Con- 
ferences that the new advisory section (In- 
surance Law, Section 182) adopted in 1948, 
combined with the original provisions en- 
acted in 1913 (Insurance Law, Section 
180(6)), gave the Superintendent “wholly 
adequate regulatory power” over the Con- 
ferences, but on the basis that such a com- 
prehensive power carried with it the right to 
regulate commissions, and thereafter the 
Superintendent had implemented the advisory 
sections by promulgating rules and regulations 
under his broad rule-making power.’ Would 
not such a development have brought about 
regulation of commissions by a process of 
administrative interpretation” If this had 
happened, the producers of the state might 
suddenly have discovered that a full-scale 
regulation of commissions had been thrust 
upon them in spite of a legislative history 
which indicates that no such result was 
ever intended. 


® Insurance Law, Section 21: 

“The superintendent shall have power to pre- 
scribe, in writing, official regulations, not incon- 
sistent with the provisions of this chapter: 

“(c) interpreting the provisions of this chap- 
ter; 

“The superintendent may likewise, from time 
to time, withdraw, modify or amend any such 
regulation.’’ 

*On this subject, the 1948 Report of the Joint 


Legislative Committee on Insurance Rates and 
Regulation states: 


“As an answer to the producers’ objection 
{that the proposed bill then under consideration 
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Reading into the Law 


In the last two decades we have wit- 
nessed an innovation in the field of 
administrative law. I refer to the acts of 
bureaucrats who, by a process of adminis- 
trative interpretation, have utilized laws for 
purposes for which they were never in- 
tended. New York’s history on commis- 
sions, both legislative and judicial, reviewed 
in the opinion of the Attorney General and 
in my letter of August 5, 1948, to the At- 
torney General requesting his opinion, es- 
tablishes clearly, in my opinion, that the 
Legislature has never intended, up to the 
present time, to confer upon the Superin- 
tendent the power to regulate concerted 
activity in the field of commissions. 


I firmly believe that in a matter of such 
vital importance to the companies and the 
producers alike, we should not read into 
the law, by a process of interpretation, pow- 
ers for the Superintendent which the Legis- 
lature has consistently refused to grant him. 
If the Superintendent of Insurance is to 
have power of any kind in connection with 
the fixing of commissions, it ought to be 
granted only after an exhaustive legislative 
debate by means of which all the producers 
of the state and the insuring public may 
have a clear idea as to exactly what is 
contemplated and how they will be 
affected thereby. 

At the moment there is a lull in the 
developments while independent counsel en- 
gaged by the Conferences are examining 
the impact of the Attorney General’s deci- 
sion. We should, and must, know in a com- 
paratively short period of time whether the 
Attorney General’s opinion will be accepted 
by the industry or whether it will be re- 
viewed in the appellate courts. 


Conclusion 
I have been asked: 
about such legislation ?” 


In this country we find it difficult to 
make economic changes by law until the 


“How do you feel 





contained no provision for consultation with or 
hearing for producer groups], it has been sug- 
gested that such a right to a hearing could be 
regulated by the grant of rule-approval power 


to the Superintendent. The act, if and when 
adopted, should provide in its language all the 
necessary safeguards for the protection of all 
concerned, including the public. Substantial 
matters should not be left to the rule-approval 
power of a Superintendent. Such matters as 
quotas [limitation of agents] and a right to a 
hearing to be afforded agents and brokers, 
should be passed upon by the Legislature as to 
policy and not determined solely by a Super- 
intendent.”’ 
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legislative climate is propitious. To illus- 
trate, we had to have the stock market ex- 
cesses of the pre-1929 era before Congress 
enacted the Securities Exchange Act; we 
had to have bank failures in the post-1929 
period before our national legislature en- 
acted the Federal Deposit Insurance Corpo- 
ration Law. The great losses suffered by 
the public as a result of these two imperfec- 
tions in our economic system could have 
been markedly reduced if the legislation had 
been enacted before, instead of after, the 
event. The fault was not that of the legis- 
lators. They were in Congress to effectuate 
the will of those who had elected them, and 
time had dulled the memories of their con- 
stituents as to previous financial debacles 
and the lessons to be learned therefrom. A 
legislator who presented remedial measures 
on these subjects before 1929 would have 
been regarded as impractical—a visionary, 
or, worse still, a reformer or “do-gooder.” 

So it is with this problem. We have had 
commission wars before, and I predict that 
we will have them again. Had I felt other- 
wise, I would have opposed giving any con- 
sideration to the commission legislation 
introduced at either the 1948 or 1949 ses- 
sions of the New York State Legislature, 
upon the ground that it would never be 
needed and, hence, was unnecessary. We 
recognize that effective rate regulation is a 


potent factor in controlling production ex- 


penses and preventing commission wars 
(the compensation rate structure proves 
that), but I am wholly unconvinced that 
rate regulation in all other lines has im- 
proved sufficiently to provide its own form 
of commission control. For example, at the 
other end of the scale from the scientifically 
made and effectively regulated workmen’s 
compensation rate structure is the fidelity 
and surety rate structure, in which agree- 
ment has not even been reached as to what 
factors should be considered and how they 
should be evaluated for rate making and 
rate regulatory purposes (see Surety Rate 
Making (1949), by Dr. Jules Backman). As 
another example, there have been notable 
improvements in fire insurance rate making 
and rate regulation in recent years, but 
regulation of rates for that structure, from 
the standpoint of effectiveness, lies on 
middle ground, somewhere between work- 
men’s compensation at the one extreme and 
fidelity and surety at the other. Any ob- 
jective student of rate regulation would have 
to concede that, if our past progress is any 
criterion, many years will elapse before 


truly effective regulation can be obtained 
countrywide over these and other rate struc- 
tures. In the meantime, ample opportunity 
will exist for commission wars in the less 
effectively regulated lines. 

Human nature being what it is, I think 
we will have to have another cataclysm in 
the commission field before the industry will 
face the problem resolutely with a will to 
find a solution. Without such a will—with- 
out large-scale support from companies and 
producers alike—no permissive plan of the 
type heretofore used and now under con- 
sideration will work. The more radical and, 
at the same time, the more simple device of 
fixing a flat maximum commission by law, 
as has been done for many years in the life 
insurance business, has not even been ex- 
plored in connection with the present 
problem. 


Without indicating approval or disap- 
proval of the latter suggestion, I think a 
parenthetical observation is in order. Those 
who think that fixing standard maximum 
commissions by law will stifle individual 
energy, initiative and ability and will destroy 
private enterprise might review with profit 
the activities of our life underwriters. In 
that field, where standardized commissions 
are the rule, the opportunities for success 
have traditionally been in direct proportion 
to the energy, initiative and ability of the 
individual producers. 

Since there is a possibility that those who 
think as I do may be in error, and that 
the factors which I summarized in my previ- 
ous paper may make it unnecessary to en- 
act legislation, the argument that we ought 
to await developments is not wholly without 
substance. Legislation of this type neces- 
sarily limits competition on commissions and 
reduces freedom of action, so that I cannot 
conscientiously dismiss as completely un- 
tenable the view that the need for such 
legislation should be fully demonstrated be- 
fore it is enacted. 

It is for these practical reasons that I 
have refrained from affirmatively urging the 
enactment of legislation at this time. At 
the same time I have not opposed such 
legislation. To us it did not seem that the 
Department should lead the procession or 
follow it. At this stage, our responsibility is 
to present the facts as we see them, ob- 
jectively and dispassionately, in the hope 
that the presentation will contribute to an 
intelligent analysis of the problem and there- 
by lead to the correct solution. [The End] 


SE 
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—A Needle in a Semantic Haystack 
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pote TERMS in the law occupy points 
so ambiguous in reference as does the 
term “condition.” The basic difficulty of 
assigning meaning to conditions is often 
compounded by the introduction of the 
modifying adjectives “precedent” and “sub- 
sequent.” The courts are accustomed to 
using the language of conditions, but are sel- 
dom addicted to careful analysis of the 
legal theory. Though the professors and 
the writers have given unsparingly of their 
literary efforts to the logical development 
of the condition problem, too often their 
refinements and semantic niceties produce 
distinction without practical difference. To 
the man at the bar, and to the apprentice, 
comprehension of the true nature of condi- 
tions precedent and subsequent, and an 
awareness of the working utility of the 
terms, are genuine tasks of mental gym- 
nastics. There are several fertile fields of 
inquiry in pursuance of this subject, but be- 
cause of the great extent of the problem,’ 
this essay focuses directly upon a most 
controversial compartment, the role of the 
condition subsequent in contracts of insur- 
ance. The condition subsequent has sub- 
stantive and procedural implications of 
sizeable import in the law of insurance; and 
a comprehension of these implications in 
this lesser field facilitates understanding of 
such conditions in the law of contracts 
generally. 


For a real understanding of the condi- 
tions precedent and subsequent, it is essen- 


Conditions ‘‘precedent’’ and ‘‘subsequent’’ 
enjoy wide currency in the law of property, con- 
tracts, insurance, sales, trusts, wills and surety- 
ship. The legion of potential problems is obvious. 
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tial to establish the context in which the 
terms operate. The unfortunate coincidence 
that “condition” is at once a word of daily 
currency in the English language, a broad 
legal term’ and also a narrower legal term 
creates confusion and leads to a certain 
amount of mental resistance to analysis of 
the concepts. But this delineation must be 
narrowed still further for contractual appli- 
cation inasmuch as there are really two 
levels of meaning to the condition problem 
in contracts.° 


2See Restatement of the Law of Contracts, 
Section 250, comment @ (1933). 


3 An allied problem and one which is in some 
degree necessary of understanding here is the 
difference between a promise and a condition. 
While a promise may contain a conditional term, 
there is nevertheless an important difference. 
A promise is an undertaking that something 
will or will not happen; it creates a duty in the 
promisor, duty being such a legal relationship 
that on the breach thereof, the holder (promisee) 
of a corresponding right will have a cause of 
action for damages or specific performance. A 
condition, on the other hand, is a fact qualifying 
a promise, but which imposes no duty of per- 
formance. This difference between the promise 
or covenant and the condition may be shown 
best by illustration. 

The New York standard mortgagee clause, an 
endorsement to a fire insurance policy for use 
in connection with first mortgage interest on 
real estate, reads in part: ‘‘Loss or damage, 
if any, under this policy, shall be payable to 
the aforesaid mortgagee, as interest may appear, 
and this insurance, as to the interest of the 
mortgagee only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner 
of the within described property, nor by any 
foreclosure or other proceedings or notice of sale 
relating to the property, nor by the occupation 
of the premises for purposes more hazardous 
than are permitted by this policy; provided, that 
in case the mortgagor or owners shall neglect 

(Footnote 3 is continued on page 276) 
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The first level refers to conditions which 
must exist in order for a valid contract to 
be formed; these conditions are the facts 
which must exist before there is any bind- 
ing contract. The second level assumes a 
valid contract has been established, and 
then within the contract a promisor’s ac- 
tions may be subject to conditions before 
there is a duty of performance or a liability 
to recompense for a breach. On the second 
level, the condition is a fact which qualifies 
a promise of one party to the contract in 
the sense that the promisor’s duty to per- 
form what he promises is dependent on the 
occurrence or existence of that fact. It is 
on this second level that the legal tags 
“precedent” and “subsequent” are typically 
used. Although it is not uncommon to hear 
reference to a first-level condition as a con- 
dition precedent to the formation of the 
contract, it is on this second level that the 
contract law of “conditions” is properly 
applicable. 


Conventional Definitions 


The customary definition of the condition 
precedent is a condition which “must exist 
or occur before a duty of immediate per- 
formance of a promise arises... .”* A con- 
dition subsequent, on the other hand, is said 
to be a condition, the happening of which 


“will extinguish a duty to make compensa- 
tion for breach of contract after the breach 
has occurred.” ® 

Following through the implications of 
these conventional definitions, it is discoy- 
ered that they are broad enough to cover 
many sets of operative facts which are not 
normally regarded as conditions precedent 
or subsequent. Manifestly the making of 
an offer, the rendering of an acceptance 
and the transferring of a consideration are 
all facts which “must exist or occur before 
a duty of immediate performance of a prom- 
ise arises.” The same is true of other facts 
such as legality of the subject matter, ca- 
pacity of the parties and definiteness of the 
objectives of the contract. However, while 
the definition in terms would cover all these 
operative facts, its ordinary meaning has 
been modified and narrowed so as to ex- 
clude those facts which go to the primary 
undertaking of the contract itself. In ordi- 
nary connotation the condition precedent 
refers to operative facts which must occur 
after the formation of the promissory un- 
dertaking in order to create the duty of 
performing the undertaking.® 

In utilizing the terms “precedent” and 
“subsequent,” however, courts and writers 
have not always followed this customary 
formulation, with resultant difficulty. It is 
hardly possible to manipulate concepts for 
socially desirable and consistent purposes 





(Footnote 3 continued) 
to pay any premium due under this policy, the 
mortgagee shall, on demand, pay the same.,”’ 
The situation sometimes arises where the in- 
surer seeks to collect unpaid premiums on the 
mortgagor’s policy from the mortgagee who is 
named in the standard mortgage clause. The 
liability of the mortgagee turns upon a con- 
struction of the last part of the standard mort- 
gage clause starting with the word “provided.” 
If this language amounts to a covenant (prom- 
ise) the mortgagee in possession of the policy 
is under a duty to pay delinquent premiums. If 
this language is a condition, the mortgagee has 
no duty to pay premiums, but in case of loss 
with the policy in arrears the mortgagee can- 
not collect the proceeds if the premises are 
destroyed by fire; his right is dependent upon 
fulfillment of the condition. The weight of au- 
thority holds this to be a condition. Coykendall 
v. Blackmer, 161 App. Div. 11, 146 N. Y. Supp. 
631 (3d Dept., 1914); Whitehead v. Wilson Knit- 
ting Mills, 194 N. C. 281, 139 S. E. 456 (1927). 
Only two states regard the phrase as a promise. 
Stoddart v. Black, 134 Kan. 838, 8 Pac. (2d) 305 
(1932); St. Paul Fire & Marine Insurance Com- 
pany v. Upton, 2 N. D. 229, 50 N. W. 702 (1891). 
In accident insurance policies providing for a 
right of autopsy in the insurer if the insured 
dies, there is some divergence of opinion as to 
whether the autopsy clause constitutes a promise 
or a condition. Schmiedeke v. Travelers Insur- 
ance Company, 30 F. Supp. 640 (DC Tex., 1940) 
(promise only); Dvorkin v. Commercial Travel- 
ers Association, 258 App. Div. 501, 17 N. Y. S. 
(2d) 109 (1st Dept., 1940) (condition). 
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* Restatement of the Law of Contracts, Section 
250 (a) (1933). In the same section the Re- 
statement illustrates a condition precedent in 
this manner: ‘‘A writes to B in a distant city, 
that if B will advance money to C, A will guar- 
antee repayment by C. B advances the money 
as requested. B's sending within a reasonable 
time, notice to A that the advance has been 
made is a condition precedent within the defini- 
tion of the section. Failure to give such a notice 
is a condition subsequent to the existence of a 
contract; but giving the notice within a reason- 
able time is a condition precedent to A's duty 
to. make payment and of any right of action 
against him. ...”’ 


5 Restatement of the Law of Contracts, Section 
250 (b) (1933). In the same section the Re- 
statement illustrates a condition subsequent in 
this manner: ‘‘A owes B a matured debt of $100. 
B delivers to A his promise under seal that 
the debt shall be discharged by B’s death, if 
prior thereto B has taken no steps for its col- 
lection. The debt remains due and enforceable; 
but B’s death is a condition subsequent that 
will discharge it if no steps have been taken 
for its collection. B’s death is a condition sub- 
sequent, since in view of the sealed release it 
will extinguish an existing debt.’’ 


® The Restatement proceeds to explain its orig- 
inal definition of condition precedent in a com- 
ment which narrows the broad scope of the 
definition so as to bring it in line with ordinary 
theoretical formulations. ‘‘ ‘Condition’ in ordi- 
nary legal use is a word of broad signification. 
In its widest sense as a legal term of art it is, 1, 
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unless some basic agreement as to the mean- 
ing of the concepts is first attained. Yet, as 
Professor Williston points out,’ the term 
“condition precedent” has been used, con- 
trary to its ordinary meaning, to refer to a 
set of operative facts, such as the manifesta- 
tion of an acceptance, which must occur 
before the agreement of the parties becomes 
a binding contract. The prevalent view 
clearly is, however, that the condition precedent 
is a prerequisite to a duty of Ymmediate per- 
formance under an already existing contract.’ 


Difficulties stemming from the impreci- 
sion of legal semantics become even more 


any operative fact that will create some new 
legal relation or extinguish an existing relation, 
or, 2, words or other manifestations that indicate 
that a fact shall have such an operation. In the 
law governing land and chattels the word is 
often used for an operative fact which affects 
their ownership, or for a provision stating that 
a fact shall have that operation, as for example, 
the condition in a mortgage or in a conditional 
sale of a chattel. Even when the use of the 
word is confined to facts or provisions which 
have or may have operation with reference to 
contractual relations, its logical significance is 
very broad. Offer, acceptance, consideration, 
legality and the like are facts that must exist 
before contractual duties arise, but unless spe- 
cific qualifying words are used, it is not cus- 
tomary to call these requirements of the law 
conditions, and they are not so designated in 
the Restatement . the use of the word is 
confined either to facts the existence of which 
modifies a promise or promises, though not 
necessarily promises which are contractually 
binding, or to the manifestations verbal or other- 
wise that provide for this effect . . . where con- 
ditions are spoken of without restrictive words, 
it is assumed that a contract has been formed 
and the questions involved relate to the duties 
of the promisor.’’ Restatement of the Law 
of Contracts, Section 250, comments @ and b 
(1933). 


T Williston, Contracts (1936), Vol. 3, Section 
666 A. 


’See McIsaac v. Hale, 104 Conn. 374, 132 Atl. 
916 (1926), defining a condition in terms of 
operative facts which must occur prior to a 
contract springing into existence. To like effect 
is Muwaw v. Western & Southern Life Insurance 
Company, 97 Ohio St. 1, 119 N. E. 132 (1917). 


°“A condition precedent is an operative fact 
that must exist prior to the existence of some 
legal relation in which we are interested. The 
particular relation most commonly in mind 
when this term is used is either the instant and 
unconditional duty of performance by a promisor 
or the secondary duty to pay damages for a 
breach of such duty of performance.’’ Corbin, 
“Conditions in the Law of Contract,’’ 28 Yale 
Law Journal 739, 747 (1919). Professor Costigan 
in The Performance of Contracts, p. 10 (1911) is 
substantially in accord with this view: ‘‘A con- 
dition precedent, as applied to a condition which 
g0es to performance under a contract in distinc- 
tion from a condition which goes to the exist- 
ence of a contract, is a fact or event which 
must take place or be waived before the party 
Whose performance it is to precede owes such 
performance, i. e., before he must perform or 


Insurance Condition Subsequent 


pronounced when effort is made to explain 
the so-called condition subsequent.” Tra- 
ditionally the condition subsequent is said 
to exist in the instance where the parties 
insert a provision that “the fulfillment of a 
condition or the occurrence of an event 
shall discharge them both from further lia- 
bilities under the contract.” The equivocal 
nature of this phraseology is evident, and 
such a definition, just as in the case of con- 
ditions precedent, is meaningless unless a 
reference point is selected to which the “sub- 
sequent” character of the condition is to be 
referred. 

be in default under the contract and liable to 
an action therefor.’’ 

1%” The semantic problem in conditions prece- 
dent and subsequent is not limited to the field 
of contracts. While in property conceptions the 
terms do have different connotations than in 
contract law, still the analogous problem of 
differentiation exists. One writer reviewing in 
detail the future interests section of the Restate- 
ment of Property has commented: ‘Just what 
is this all-important distinction between a condi- 
tion which is ‘precedent’ and one which is a 
mere ‘basis for defeasance’? Just what differ- 
ence does it make to whom and how and why? 
How does the [American Law] Institute recog- 
nize so easily and so surely that any given limi- 
tation ‘creates’ the one or the other? ‘The 
statement that a designated occurrence, such 
as survival, is a ‘‘condition precedent’’ of an 
interest means,’ answers comment k, Section 
249, ‘that the designated occurrence must hap- 
pen before the interest vests, that is, before the 
interest acquires those characteristics connoted 
by the term ‘‘vested’’. .. .’ Still, all of these 
rules about ‘characteristics’ tell us only what a 
court is supposed to do once it has determined 
whether an ‘interest’ is subject to a condition 
precedent or a condition of defeasance; they 
offer no criteria by which ‘conditions precedent’ 
and ‘conditions as a basis of defeasance’ can be 
identified. By what criteria does the Institute 
operate and by what criteria is it proposing that 
courts operate? Are the same criteria relevant 
for each of these many practical problems which 
from the perspective of policy norms are so 
totally different? The present volume offers us 
no explicit help; its blackletter merely pro- 
nounces arbitrarily and summarily that 
certain ‘conditions’ are either this or that, fish 
or fowl.'’’ McDougal, ‘‘Future Interests Re- 
stated: Tradition Versus Clarification and Re- 
form,”’ 55 Harvard Law Review 1077, 1090 (1942). 
For a detailed analysis of insurance problems 
in terms of relevant policy norms, rather than 
on the level of legal syntax, see Harnett and 
Thornton, ‘‘Insurable Interest in Property: A 
Socio-Economic Revaluation of a Legal Concept,’’ 
48 Columbia Law Review 1162 (1948). 

11 Anson, Contracts (2d Am. ed., Huffcut, 
1907) Section 358. Professor Anson gives as an 
example of a condition subsequent the bond 
which he views as a promise subject to or de- 
feasible upon a condition expressed in the bond. 
He refers also to the excepted risks of a charter 
party, such as the acts of God or of the King’s 
enemies, as conditions subsequent. In the light 
of the more modern view that a condition prece- 
dent is a prerequisite to a duty of immediate 

(Footnote 11 is continued on page 278) 
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Selection of Reference Point 


The selection of the point of reference is 
of paramount importance because the selec- 
tion of the reference point determines the 
precedent or subsequent nature of the “con- 
dition”"—i, e., the set of operative facts— 
which is being analyzed. “In one sense, all 
conditions are subsequent; in another all 
are precedent.” * Every condition is subse- 
quent to the operative facts and legal rela- 
tions which have preceded it, and, conversely, 
every condition is precedent to the operative 
facts and legal relations which come after 
it.* This is readily demonstrable by consid- 
eration of one of the traditional conditions 
precedent, the procurement of an architect's 
certificate of satisfactory performance as a 
prerequisite to full payment in the building- 
contract situation, Analytically viewed, it is 
apparent that this condition, while ordinarily 
denominated precedent, has within it the 
elements of either a condition precedent or 
a condition subsequent, depending upon the 
reference point selected. The procuring of 
the certificate is subsequent to certain oper- 
ative facts and legal relations: it is subse- 
quent to those facts which resulted in the 
legal relation called the “offer,” subsequent 
also to those facts which represented the 
“acceptance” and subsequent to those facts 
which amounted in legal effect to “consid- 
eration.” Yet, at the same time, the pro- 
curing of the certificate is precedent to the 
promisor’s duty to make full payment, 
precedent to the payment itself if made and 
precedent to any right to commence a law 
suit if payment be not made 


(Footnote 11 continued) 

performance, the illustrations cited by Professor 
Anson are conditions precedent since the non- 
occurrence of the conditions was prerequisite 
to the duty of performance. 

2 Holmes, The Common Law (1881) p. 316. 
One of the earliest and still one of the best 
brief analyses of the condition precedent and 
condition subsequent is that of Justice Holmes. 


13 Professor Corbin defines the types of condi- 
tions in these terms: ‘‘A condition precedent 
is an operative fact that must exist prior to the 
existence of some legal relation in which we are 
interested. A condition subsequent is an 
operative fact that causes the termination of 
some previous legal relation in which we are 
interested.’’ Corbin, op. cit., p. 747. 

In the same discussion Corbin points out that 
the legal relation commonly used as the refer- 
ence point when the term condition precedent is 
used is the duty of performance by the promisor 
or the duty to respond in damages for failure to 
perform. In that sense he gives the following 
as examples of conditions precedent: Scott v. 
Avery, 5 H. L. Cas, 811, 10 Eng. Rep. 1121 
(1856) (promise to pay such an amount as a 
third party shall determine; the third party's 
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Thus it is that the terms “precedent” and 
“subsequent” are utterly devoid of meaning 
unless related to a known point of refer- 
ence.* A further complication is that the 
points of reference which may be selected 
are virtually limitless in number. At the 
nadir is the possible selection for a refer- 
ence point of the first initiation of any form 
of contract negotiation; any condition ap- 
pertaining to the contract must needs be 
subsequent to*that point, At the zenith is 
the use as a reference point of the ultimate 
performance under the contract, whether 
primary performance in the sense of actual 
completion of the contract or secondary per- 
formance in the sense of substituted com- 
pletion of the contract through payment of 
damages; any condition is necessarily prece- 
dent to that point. Between these opposite 
poles of initial negotiation and ultimate per- 
formance are many other points which could 
be used as reference guides, such as the 
formation of the contract or the accrual of 
a duty of performance thereunder. Accord- 
ingly as these points are selected, the identical 
operative facts will shift from the category 
“precedent” to the classification “subse- 
quent.” Attempting legal analysis without 
recognizing the decisive effect of this ref- 
erence point factor is like trying to locate a 
city without the aid of geographic meridians 
and parallels. For, just as New York is 
south of New Haven, south of Cambridge 
and south of Montreal, but north of Prince- 
ton, north of Charlottesville and north of 
Atlanta, so is any one set of operative facts 
precedent to some other facts but subse- 
quent to still others. 


determination is the condition); Work v. Beach, 
13 N. Y. Supp. 678 (S. Ct., 1891) (promise to pay 
as soon as the promisor is able; the financial 
ability is the condition); and Granger Company 
v. Brown-Ketcham Iron Works, 204 N. Y. 218, 
97 N. E. 523 (1912) (promise to pay upon fur- 
nishing of certificate by architect; the furnishing 
of the certificate is the condition). Corbin also 
speaks of conditions subsequent as either subse- 
quent to the primary contractual duty of per- 
formance and terminating it, or subsequent to 
the secondary duty of responding in damages 
and terminating it. Within his meanings condi- 
tions subsequent are found in Semmes v. Hart- 
ford Insurance Company, 13 Wall. 158 (1871); 
Chambers v, Atlas Insurance Company, 51 Conn. 
17 (1883) ; Moody v. Amazon Insurance Company, 
52 Ohio St. 12, 38 N. E. 1011 (1894); Read v. 
State Insurance Company, 103 Ia. 307, 72 N. W. 
665 (1897); and Ward v. Warren, 44 Ore. 102, 
74 Pac. 482 (1903). 


4 ‘*The terms precedent and subsequent ex- 
press a relation in time between two facts, one 
of which is the legal relation itself; and before 
using either one of them it is necessary to de- 
termine just what two facts are being consid- 
ered,’’ Corbin, op. cit., p. 747. 
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Conventional Reference Point 


In recognition of the critical importance 
of the reference point concept, the leading 
contract authorities have generally concurred 
in the selection of the duty of immediate 
performance as the reference point. Hence, 
any condition prior to the springing up of 
the duty of immediate performance is con- 
ventionally a condition precedent, whereas 
any condition which thereafter divests the 
duty of immediate performance is a condi- 
tion subsequent.” A minority of current 
authority would, however, not select the 
duty of immediate performance as the point 
of reference, but rather would choose the 
existence of the plaintiff’s cause of action.” 


When the conventional reference point, 
the duty of immediate performance, is se- 
lected, the condition subsequent becomes in- 
deed a rare creature. If the other suggested 
point, the existence of the plaintiff’s cause 
of action, be adopted, the rare creature be- 
comes extinct. Taking the customary duty 
of immediate performance as the locus, one 
of the few genuine condition-subsequent sit- 
uations is the instance where personal prop- 


% Williston, op. cit., Section 667. To the same 
general effect, see Costigan, op. cit., p. 12. ‘“‘A 
condition subsequent .. . is any fact or event 
which will relieve the promisor from a default 
under the contract—i. e., will relieve him from 
a cause of action which has accrued against him 
because performance on his part became due 
and has not been given,—or which will affect in 
any way the cause of action which arises from 
such default.’’ Costigan suggests a ‘‘rule of 
thumb’’ for discovering the true nature of a 
condition subsequent in form. The method is 
to try to phrase the condition in precedent form; 
if its form can be changed, then, to the extent 
that it can be changed, it is not genuinely a 
condition subsequent. 


Some writers deny that there ever can be a 
condition subsequent. See Ashley, ‘‘Conditions 
in Contract,’’ 14 Yale Law Journal 424 (1905). 
It is believed that the divergent views on the 
question are due merely to choice of reference 
points from which the conditions are examined. 


%Seemingly this is Ashley’s view since he 
avers there is no such thing as a condition sub- 
sequent, and that extreme position could only 
be supported on the assumption that the refer- 
ence point was the plaintiff's cause of action. 
See Ashley, op. cit., footnote 15. Holmes ap- 
parently uses a similar point of reference. See 
Holmes, op. cit., p. 317, discussing the condition 
that a policy of insurance shall be void if not 


sued upon within one year after default in pay- 
ment. 


"Head v. Tattersall, L. R. 7 Ex. 7 (1871) 
(horse sold under contract stipulating that if 
Warranty not complied with, horse might be 
returned within a fixed time). See also Robin- 
son v. Fairbanks, 81 Ala. 132, 1 So. 552 (1887); 
Kentucky Block Cannel Coal Company v. Milroy 
Milling Company, 208 Ky. 676, 271 S. W. 1070 


Insurance Condition Subsequent 


erty is sold with the understanding that the 
vendee may return the property if it is not 
satisfactory.” This instance is a unique 
blending of the contract and property con- 
ceptions of condition subsequent. While the 
relationship grows out of and is dependent 
upon contractual stipulation, it is also a 
situation wherein, in the peculiar metaphys- 
ics of property law,” the title to the prop- 
erty is said to “pass” subject to a “condition 
of defeasance” which operates to “divest” 
the title when the vendee returns the prop- 
erty. It is arguable just how much merit 
there is in talking in the language of these 
property terms of ambiguous reference, but 
it may at least be stated that in such an 
instance a duty to pay the purchase price 
arises when the goods are first sold, and 
this duty is avoided by return of the goods.” 
Contrast this genuine condition subsequent 
with a situation often regarded as a condi- 
tion subsequent, but which is in fact a con- 
dition precedent. That is the case where a 
master-and-servant contract contemplates a 
hiring for a certain period with the master 
being given the right to discharge the serv- 
ant upon becoming in good faith dissatisfied 


(1925). For fuller discussion on this point, see 
Clark, Contracts (4th ed., Throckmorton and 
Brightman, 1931), Section 240. 


1% The multiplicity of property conceptions of 
conditions and other factors has at times been 
subject to scathing and probably very justified 
criticism. See Lasswell and McDougal, ‘Legal 
Education and Public Policy,’’ 52 Yale Law 
Journal 203, 236 n. 67 (1943): ‘‘What empirical 
observations can be made to determine whether 
a mortgagee has ‘title’, or whether... a right 
of way is a ‘license’ or an ‘easement’, or whether 
a covenant ‘touches and concerns’, or whether a 
remainder is ‘vested’, or whether a group of 
donees is a ‘class’ or whether ‘title’ under a 
power of appointment comes from the donee 
or the donor? Does the mortgagee get posses- 
sion because he has title or does he have title 
because he gets possession? . . . Is the promise 
of a ‘right-of-way’ revocable because it is a 
license or is it a license because it is revocable? 
Does the covenant run because it touches and 
concerns or does it touch and concern because 
it runs? Is the remainder alienable because it 
is vested or is it vested because it is alienable? 
; As Cook has pointed out in ‘Scientific 
Method and the Law,”’ 13 American Bar Associa- 
tion Journal 303, 305 (1927), we may say that 
‘all gostaks are doshes’ and that ‘all doshes 
are galloons’ and conclude with the strictest 
logic that ‘all gostaks are galloons’ and still not 
know what we are talking about.’’ Similar 
criticism might well be made of the tautological 
propositions of the legal syntax of insurance 
law. See Harnett and Thornton, op. cit. 


1 In Head v. Tattersall, supra, footnote 17, the 
court observed: ‘‘The effect of the contract was 
to vest the property in the buyer subject to a 
right of rescission in a particular event, when 
it would revest in the seller.’’ 
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with his services.” While often categorized 
as a condition subsequent,” on the theory 
that the discharge in good faith avoids a 
duty which would otherwise exist to re- 
spond in damages for the breach of the 
obligation, the true analysis is simply that 
the master’s satisfaction with the servant’s 
services is a condition precedent to the 
master’s liability. There is no question of 
divesting a liability, for no liability accrued 
until the performance of the condition prece- 
dent, that is, satisfying the master. Fur- 
thermore, the noncompliance with any 
condition precedent would entitle a party not 
to perform; and from this it follows that 
since the master had no duty to perform, 
he is not liable for failing to perform. 


Labelling Conditions 
in the Adjective-Law Field 


Upon close analysis it is seen that numer- 
ous affirmative defenses such as accord and 
satisfaction, fraud, failure of consideration, 
impossibility of performance, payment, re- 
lease and the statute of limitations all oper- 
ate in the nature of conditions subsequent.” 
All of these defenses act to divest a duty of 
performance which previously existed, and 
in that sense they are conditions subsequent. 
It should be noted that they are not usually 
sO categorized inasmuch as they are con- 
sequences imposed by operation of law upon 
certain fact situations, rather than condi- 
tions imposed by the parties themselves. 
There is a genuine condition subsequent 
analogous to the statute of limitations, how- 
ever, and that is the situation where the 
parties themselves have specified a particu- 
lar period within which suit must be brought.” 
This time limit is a condition subsequent 
since it is a condition agreed upon by the 
parties which operates to remove the pre- 
existing duty of immediate performance. 


Theoretically, the use of the terms con- 
ditions precedent and subsequent is deter- 
minative of the problems of pleading and 


2 Chandler, Gardner & Williams, Inc. v. Rey- 
nolds, 250 Mass. 309, 145 N. E. 476 (1924); Magee 
v. Scott & Holston Lumber Company, 78 Minn. 
11, 80 N. W. 781 (1899). 

1 Clark, op cit., Section 240, takes this view. 

2 Williston, op. cit., Section 667. 

** Such a provision is most common in insur- 
ance contracts. See, e. g., Semmes v. Hartford 
Insurance Company, supra, footnote 13; Harn- 
shaw v, Sun Mutual Aid Society of Baltimore, 
68 Md. 465, 12 Atl. 884 (1888). It is often found 
also in bills of lading, as in Lyon v. Canadian 


Pacific Railway, 264 Mass. 596, 163 N. E. 180 
(1928). 
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proof. The general rule of pleading is that 
the plaintiff must set forth in his complaint 
all the facts required to make out his cause 
of action; if he does not do so, the com- 
plaint is demurrable.* The critical inquiry 
then is as to what facts constitute the cause 
of action in a suit on a contract. Briefly 
stated, the cause of action involves the for- 
mation of a valid contract, the due perform. 
ance of his part of the contract by the 
plaintiff and the failure of performance by the 
defendant. 


If this general rule of pleading be pursued 
to its logical terminus, it is seen that the 
plaintiff theoretically would have to plead 
and prove all those operative facts going 
to the formation and breach of the agree- 
ment, and to the existence of a duty on the 
part of the defendant to make restitution in 
damages. The rule at common law was an 
approach to this logical terminus, and thus 
it was that the common law required con- 
siderable particularity of pleading in ref- 
erence to the due performance of conditions.” 


It has never been supposed, however, 
that the plaintiff must allege and prove every 
single fact necessary to the existence of his 
cause of action. Theoretically, it would seem 
that the plaintiff should plead and prove 
that there was a valid offer, that a binding 
acceptance was made of this offer while it 
was subsisting, that the contract was in the 
form required by the statute of frauds, that 
a consideration was present, that the sub- 
ject matter of the contract was legal in 
nature, that the parties had capacity to con- 
tract, that the transaction was free from 
fraud, duress or undue influence, that the 
obligation has never been released or paid, 
that the court has jurisdiction of the sub- 
ject matter and of the persons involved and 
that the statute of limitations has not run 
The existence of all those factors is actu- 
ally prerequisite to the plaintiff's recovery, 
but the plaintiff has never been under 


* Worsley v. Wood, 6 T. R. 710, 101 Eng. Rep. 
785 (K. B. 1796); Newton Rubber Works v. 
Graham, 171 Mass. 352, 50 N. E. 547 (1898). 

2 A mere general allegation of due perform- 
ance of conditions was insufficient at common 
law. See Vivian v. Shipping, Cro. Car. 384, 79 
Eng. Rep. 935 (K. B. 1634); Sawnderson v. 
Bowes, 14 East 500, 104 Eng. Rep. 693 (K. B. 
1811). The problem is discussed in Shipman, 
Common-Law Pleading (3d ed., Ballantine, 
1923), p. 246. Barring a special statute or rule 
of practice, the same rule is applied to pleading 
under the codes. See California Canneries Com- 
pany v. Great Western Lumber Company, 44 
Cal. App. 69, 185 Pac. 1008, aff'd without opin- 
ion, 207 Pac. 908 (1919); Willey v. Cameron, 
Michel & Company, 217 App. Div. 651, 217 N. Y. 
Supp. 248 (1st Dept., 1926). 
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an obligation to prove them all. The 
doctrine of affirmative defenses enters at 
this point to relieve the plaintiff of an other- 
wise intolerable burden, by placing upon 
the defendant the duty of affirmatively plead- 
ing and proving the absence of many of 
these prerequisites to plaintiff’s recovery if 
the defendant wishes to avoid liability.” 
The effort by the courts is to develop some 
equitable system of apportioning the burden 
of pleading and proof between the parties, 
the feeling being that some facts are more 
particularly within the knowledge or control 
of one party or another, and, hence, it is 
reasonable to require that party to prove 
such facts. 


Clearly, then, the plaintiff is never going 
to be required to establish every essential 


* The earlier codes made no effort to define 
when matters had to be brought up by way of 
affirmative defense, preferring to let the courts 
work out the problem according to common law 
principles. See Clarke, Code Pleading, (2d ed., 
1947), p. 611. The later tendency is, however, 
to incorporate into statutes or rules of practice 
a working guide for the courts, as in the New 
York provision adopted in 1920: ‘‘The defendant 
or plaintiff, as the case may be, shall raise by 
his pleading all matters which show the action 
or counterclaim not to be maintainable, or that 
the transaction is either void or voidable in point 
of law, and all such grounds of defense or reply, 
as the case may be, which if not raised would 
be likely to take the opposite party by surprise 
or would raise issues of fact not arising out of 
the preceding pleadings, as, for instance, fraud, 
Statute of limitations, release, payment, facts 
showing illegality either by statute, common law 
or statute of frauds. The application of this 
statute shall not be confined to the instances 
enumerated.’’ New York Civil Practice Act, Sec- 
tion 242. The Connecticut rule is similar: ‘‘No 
facts may be proved under either a general or 
special denial except such as show that the plain- 
tiff's statements of fact are untrue. Facts which 
are consistent with such statements but show, 
notwithstanding, that he has no cause of action, 
must be specially alleged. Thus, accord and 
satisfaction, arbitration and award, coverture, 
duress, fraud, illegality not apparent on the fact 
of the pleadings, infancy, that the defendant 
was non compos mentis, payment, release, the 
Statute of limitations and res adjudicata must 
be specially pleaded, while advantage may be 
taken under a simple denial, of such matters 
as the statute of frauds, or title in a third per- 
son to what the plaintiff sues upon or alleges 
to be his own."’ Connecticut Practice Book 
(1934), Section 104. The federal rule is even 
more specific in its terminology: ‘‘In pleading 
to a preceding pleading, a party shall set forth 
affirmatively accord and satisfaction, arbitration 
and award, assumption of risk, contributory 
negligence, discharge in bankruptcy, duress, 
estoppel, failure of consideration, fraud, ille- 
ality, injury by fellow servant, laches, license, 
payment, release, res judicata, statute of frauds, 
Statute of limitations, waiver, and any other 
Matter constituting an avoidance or affirmative 
—" Federal Rules of Civil Procedure, 

(ec), 
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element of his right to recover. But, once 
the magic label “condition precedent” is 
affixed by the court to a set of operative 
facts, almost inevitably the court will de- 
mand that plaintiff plead and prove those 
particular facts.” And, as a corollary to this 
rule, when the brand “subsequent” is af- 
fixed, the defendant is obliged to plead and 
prove the facts constituting the condition.* 
How lethal this labelling may be is quickly 
indicated by the fact that the labelling alone 
may effectively decide the course of a case. 
For instance, one case involved an insurance 
policy which provided for payment to the 
insured’s wife as beneficiary if she survived, 
and otherwise to the insured’s estate. The 
husband and wife died in a maritime dis- 
aster, and there was no evidence on the 
question of survivorship. It was held that 
the personal representative of the wife could 
not recover on the policy because he was 
unable to prove the necessary condition 
precedent—that the insured predeceased the 
wife.” Obviously, the actual facts of sur- 
vivorship were not susceptible of proof; 
therefore, the party forced to shoulder the 
burden of proof was necessarily the loser. 
While the condition problem involved in 
that case involved property connotations, it 
is still illustrative of the severe effect which 
such labelling of conditions may have. Of 
course, it is true that oftentimes the codes 
permit the pleading of conditions in some 
generalized or simplified form,” but this 
sort of provision in and of itself does not 
affect the burden of proof. The provision 
allows a generalized wording such as “all 
conditions precedent have been performed,” 


21 Newton Rubber Works v. Graham, supra, 
footnote 24; Colt v. Miller, 10 Cush. 49 (Mass., 
1852). 

23 While this is almost always the rule of 
pleading, a court may occasionally, for extrinsic 
policy reasons or because of pure confused think- 
ing, place the burden on the plaintiff to prove 
a condition which it has called subsequent. In 
Kennedy v. Grand Fraternity, 36 Mont. 325, 92 
Pac. 971 (1907), the court said that since the 
plaintiff relied on performance of a condition 
subsequent he would have to assume the burden 
of proof of it. 

2% McGowin v. Menken, 223 N. Y. 509, 119 N. E. 
877 (1918). 


3° See Federal Rules of Civil Procedure, 9 (c): 
‘Conditions Precedent. In pleading the perform- 
ance or occurrence of conditions precedent, it 
is sufficient to aver generally that all conditions 
precedent have been performed or have occurred. 
A denial of performance or occurrence shall be 
made specifically and with particularity.’’ For 
listing of analogous provisions in other jurisdic- 
tions, see Clarke, op. cit., p. 281, n. 16. See also 
Professor Prashker’s observations in ‘Pleading 
Performance of Conditions Precedent: New 
York and Federal Rules,’’ 13 St. John’s Law 
Review 242 (1939). 
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but when performance is specifically denied 
by the adverse party, it must then be proved. 


The great difficulty with this process of 
labelling conditions in the adjective-law field 
is. that it tends to retard the development 
of a uniform and sound system of pleading 
and proving conditions based on notions of 
procedural policy. As it is now, conditions 
are branded “subsequent” and “precedent” 
with effortless abandon, so that what is al- 
leged to be a test for pleading and proof 
purposes is no longer a test at all but simply 
a description of what the court has done. 
The label “precedent” or “subsequent” is 
often attached after the court has decided 
what the pleading burden shall be, and, 
rather than serving as a guide to the court’s 
determination of the procedural question, 
the words simply explain a result which the 
court has reached.™ 


Condition Subsequent 
in Insurance Contract 


The insurance contract, while certainly a 
species of the general contract family, pre- 
sents particularly pressing problems in the 
subject of conditions. The sum of the com- 
plex contract plus the multiplicity of condi- 
tions, particularly in the typical property 
insurance policy, inevitably totals up to a 
high susceptibility to defenses based on 
breach of condition, with a plethora of tech- 
nical defenses also weighing in the calcu- 
lation. Both substantive and procedural 
implications of the condition, then, are of 
substantial importance to the insurance- 
practicing bar. 


What Constitutes 
Condition Subsequent? 


In reality, a very simple rule of thumb 
may be employed to recognize the truly des- 

* Corbin, op. cit., p. 749, n. 24, takes this 
position, expressing the view that ‘‘When the 
court wishes to throw the burden of proving the 
fact upon the defendant it will frequently bring 
this about by describing the fact as a condition 
subsequent.’’ He illustrates his meaning by dis- 
cussing the clause, often found in insurance con- 
tracts, which provides that the policy is to be 
void if a certain event occurs or does not occur. 
The burden of proving that occurrence or non- 
occurrence is almost always placed upon the 
insurer on the theory of condition subsequent, 
although it is clearly precedent to any duty of 
the insurer to make payment. See Benanti v. 
Delaware Insurance Company, 86 Conn. 15, 84 
Atl. 109 (1912); Moody v. Amazon Insurance 
Company, supra, footnote 13. A good discussion 
of the broad problem is found in the dissenting 
opinion in Kendall v. Brownson, 47 N. H. 186, 
196 (1866). 
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ignated condition subsequent in the con- 
tract of insurance. It is simply this: of all 
the conditions found in typical insurance 
policies, there is probably only one condi- 
tion subsequent properly so called, and that 
is the usual time limitation provision wherein 
it is stipulated that no action is to be brought 
beyond a fixed period of time.” Comparing 
the time-limitation condition with the ac- 
cepted definition of condition subsequent 
we find a reasonable conformity;* for though 
the insurer may be faced with the duty of 


% Lines 157-61 of the 1943 New York Standard 
Fire Insurance Policy show a contractual time 
limitation stipulation. ‘‘No suit or action on 
this policy for the recovery of any claim shall 
be sustainable in any court of law or equity 
unless all the requirements of this policy shall 
have been complied with, and unless commenced 
within twelve months next after inception of 
the loss.’ 


83 Northwestern National Life Insurance Com- 
pany v. Ward, 56 Okla. 188, 155 Pac. 524 (1915); 
see Aisenberg v. Royal Insurance Company, 266 
Mass. 543, 165 N. E. 682 (1929); Hoffman v, 
Employer’s Liability Assurance Corporation, 146 
Ore. 66, 29 Pac. (2d) 557 (1934), citing Williston, 
op. cit., Section 667. Very often the clause is 
treated but not labelled as condition subsequent. 
Semmes v. Hartford Insurance Company, supra, 
footnote 13. Although the clause appears in the 
courts regularly, the courts typically do not 
speak of ‘‘conditions subsequent.’’ Reference to 
the various state annotations to the Restatement 
of Contracts showed many cases categorized as 
condition subsequent, instances where the ex- 
press recognition does not appear. See Pilgrim 
Health & Life Insurance Company v. Chism, 49 
Ga. App. 121, 174 S. E. 212 (1934); Lee v. Union 
Central Life Insurance Company, 22 Ky. Law 
Rep. 1712, 56 S. W. 724 (1900); Fullam v. New 
York Union Insurance Company, 73 Mass. 61 
(1856); Hamilton v. Royal Insurance Company, 
156 N. Y. 327, 50 N. E. 863 (1898); Hverett v. 
Niagara Insurance Company, 142 Pa. St. 322, 
21 Atl. 817 (1891); Commercial Standard Insur- 
ance Company v. Lewallen, 46 S. W. (2d) 355 
(Tex. Civ. App., 1932); Meesman v. State Insur- 
ance Company, 2 Wash. 459, 27 Pac. 77 (1891); 
Duncan v. Federal Union Insurance Company, 
114 W. Va. 219, 171 S. E. 418 (1933). 

But occasionally courts using the right to ulti- 
mate recovery as the point of reference have 
labelled the time stipulation as condition prece- 
dent. Graham v. Niagara Fire Insurance Com- 
pany, 106 Ga. 840, 32 S. E. 579 (1899). See 
Jackson v, Fidelity & Casualty Company of New 
York, 75 F. 359, 365 (CCA-5, 1896). 

The New York Civil Practice Act Section 10 (1) 
specifically permits parties to set a shorter limi- 
tation time than that of the ordinary statutory 
period. ‘‘The provisions of this article [which 
sets forth statutory time limitations on various 
actions] apply and constitute the only rule of 
limitation applicable to a civil action or special 
proceeding, except in one of the following cases: 
1. A case where a different limitation is specially 
prescribed by law or a shorter limitation 1s 
prescribed by the written contract of the par- 
ties." See Brandyce v. Globe & Rutgers Fire 
Insurance Company, 252 N. Y. 69, 168 N. E. 832 
(1929). 

In this connection Professor Williston rightly 
observes that it is of critical importance to frame 
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immediate performance, noncompliance with 
this condition will divest the insured right. 

Arguably, there is another genuine con- 
dition subsequent by usual definitions. As- 
sume an insured under a standard-type auto- 
mobile liability policy has an accident and 
is sued. His policy has provisions to the 
effect that the insurer will defend his suits,™ 
and further contains a cooperation clause.” 
The injured party successfully prosecutes 
the suit to judgment, and then returns the 
judgment unsatisfied. At this point, the 
duty of the insurance company to perform 
is immediate.” Now suppose the time for 
appeal not yet having expired, the insurer 
decides to appeal, but the insured declines 
to participate, thus breaching the coopera- 
tion clause, which in turn divests the insur- 
er’s liability to the plaintiff injured party.” 


any discussion of conditions in terms of a refer- 
ence point. For example, while these limitations 
of time to sue are almost invariably regarded as 
conditions subsequent, i. e., subsequent in time 
to the duty of performance, they may, by a 
slight shift in reference-point terminology, be- 
come conditions precedent. If the reference 
point is made the maintenance of the particular 
action which the plaintiff brings, then the fact 
that the time for bringing suit has not elapsed 
becomes a condition precedent to that particular 
action. 

This need for clearly specifying the reference 
point is so obvious that it is surprising that 
courts have so often failed to realize it. ‘‘The 
practise is almost universal of using these terms 
{condition precedent and condition subsequent] 
to describe the legal operation of some fact 
without mentioning or even clearly considering 
the particular legal relation to which the fact 
is being related in time, The result is most 
distressing; it leaves the reader confused and 
doubtful and it is a cause of conflict in decision, 
uncertainty of law, and actual injustice. In 
one case a fact will be called a condition prece- 
dent and in another case the same fact (or its 
non-existence) will be called a condition sub- 
sequent, because in the first case it is being 
subconsciously related to the legal relations that 
follow it and in the other case to the legal 
relations that preceded it.’’ Corbin, op. cit., 
p. 748. 

*A typical clause is: ‘‘Under coverages A 
and B the company shall defend in his name 
and behalf any suit against the insured alleg- 
ing such injury or destruction and seeking dam- 
ages on account thereof... ."’ 

* The cooperation clause is found in many 
automobile policies under the heading ‘‘condi- 
tions."". A common formulation is as follows: 
“The insured shall cooperate with the company 
and upon the company’s request, shall attend 
hearings and trials and shall assist in effecting 
settlements, securing and giving evidence, ob- 
taining the attendance of witnesses and in the 
conduct of suits. .. .”’ 

* New York Insurance Law, Section 167 (1)(b). 

* Hynding v. Home Accident Insurance Com- 
pany, 214 Cal. 743, 7 Pac. 2d 999 (1932); Cole- 
man v. New Amsterdam Casualty Company, 247 
N. Y. 271, 160 N. E. 367 (1928); Schoenfeld v. 
New Jersey Fidelity Insurance Company, 203 
a Div. 796, 197 N. Y. Supp. 606 (2d Dept., 


Insurance Condition Subsequent 


In states™ where the injured party has an 
independent cause of action directly against 
the insurer, and the insured breaches the 
cooperation clause after the insurer has suf- 
fered judgment in the trial court, there is 
obviously a much stronger instance for this 
argument. In both of the situations there 
is a liability accrued, a duty of immediate 
performance in the insurer, and it is di- 
vested by noncompliance with a condition, 
namely, the cooperation clause. This is a 
borderline instance, and the difficulty here 
in measuring the meaning of “duty of 
immediate performance” demonstrates an am- 
biguity in the traditional analyses of con- 
ditions, such as that of the Restatement,” 
for while duty of immediate performance is 
in one sense a duty pursuant to judgment, 
the insurer’s duty may also be said to be 
subject to the terms of the insurance contract. 


The corollary of the proposition so se- 
verely limiting the number of conditions 
properly called subsequent, is the recogni- 
tion that practically all the conditions in in- 
surance contracts are precedent in the ac- 
cepted sense; the insurer has no duty of 
immediate performance unless the condition 
has been fulfilled. This may be illustrated 
by consideration of the warranty question. 
In the law of insurance, “warranty” does 
not connote the promissory undertaking of 
the sales warranty, but rather serves as a 
condition of the insurer’s promise. Realiza- 
tion that the insurance warranty can oper- 
ate only as a condition precedent” has led 
the New York courts to apply the warranty 
statute “ to conditions precedent, including 
both statements by the insured which are 
made a term of the contract, and clauses in- 
serted by the insurer.” 


8 On the state of authority in these states 
see 12 Wisconsin Law Review 531 (1937). 


39 Supra, footnotes 4, 5 and 6. 


40 Patterson, ‘‘Warranties in Insurance Law,” 
34 Columbia Law Review 595, 597 (1934). 


41 New York Insurance Law, Section 150 (1) 
reads in part: ‘‘The term ‘warranty’ as used 
in this section, means any provision of an in- 
surance contract which has the effect of requir- 
ing, as a condition precedent of the taking effect 
of such contract or as a condition precedent of 
the insurer's liability thereunder, the existence 
of a fact which tends to diminish or the non- 
existence of a fact which tends to increase the 
risk of occurrence of any loss, damage, or in- 
jury within the coverage of the contract... .” 
It is to be noted that the term condition prece- 
dent is used to include conditions of both the 
levels. 

“ Glickman v. New York Life Insurance Com- 
pany, 291 N. Y. 45, 50 N. E. (2d) 538 (1943). 
The Massachusetts view is contra: Kravit v. 
United States Casualty Company, 278 Mass. 178, 
179 N. E. 399 (1932). 
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It should now seem that the problem, 
when measured in true perspective, is fraught 
with no difficulty. In actual practice the 
contractual time-limitation stipulation is the 
sole true condition subsequent, and the vast 
bulk of conditions are precedent.” But, un- 
happily, the simple verity of this conclusion 
has been obfuscated because of faulty anal- 
ysis and because of the admixture of pro- 
cedural considerations. 


Difficulties Arising from 
Improper Reference Points 


Some courts have adopted the position 
that conditions to be performed subsequent 
to the formation of the contract are condi- 
tions subsequent. “If there be conditions in 
a policy of insurance which must be per- 
formed before its risk attaches, such con- 
ditions are recognized as precedent ones 

but after the contract has come into 
legal existence, and has attached as a bind- 
ing obligation, those warranties or condi- 
tions which afford a means whereby the 
obligation of the insurer may be extinguished 
are regarded as conditions subsequent. ... 
Language of this sort indicates an adoption 
of the formation of the contract as the point 
of reference from which to label conditions. 
Selection of this reference point is contrary 
to the ordinary demarcation line which is 
drawn at the accrual of a duty of perform- 
ance.” The selection is also difficult to de- 
fend in terms of theoretical symmetry 
because in insurance contracts the most 
important prerequisite to liability, which is 
almost universally regarded as a condition 
precedent—the loss itself—occurs after the 


43 Instances of the condition precedent are ob- 
vious. Schuster v. National Surety Company, 
256 N. Y. 150, 175 N. E. 655 (1931) (undertak- 
ing to keep a watchman on touring duty— 
burglary policy); Fidelity and Deposit Company 
of Maryland v, Friedlander [1 CCH Fire and 
Casualty Cases 37], 101 F. (2d) 106 (CCA-6, 
1939) (requirement that a custodian and one 
other employee be on duty—robbery policy); 
Arbuckle v. (American) Lumbermen’s Mutual 
Casualty Company of Illinois [15 CCH Automo- 
bile Cases 312], 129 F. (2d) 791 (CCA-2, 1942) 
(principal place of garage—automobile liability 
policy); Fowler v, Aetna Fire Insurance Com- 
pany, 6 Cow. 673 (N. Y., 1827) (brick house— 
fire insurance policy). 

“* Port Blakely Mill Company v. Hartford Fire 
Insurance Company, 50 Wash. 657, 664, 97 Pac. 
781, 783 (1908) For language indicating a 
similar effect see Title Guaranty & Surety Com- 
pany v. Nichols, 224 U. S. 346 (1911), and 
Brashears v. Perry County Farmer’s Protective 
Insurance Company, 51 Ind. App. 8, 98 N. E. 
889 (1912). 


* See footnote 7, supra. 
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formation of the contract. To be perfectly 
consistent, a court taking the formation of 
the contract as its point of reference would 
be forced to call the occurrence of the loss 
a condition subsequent. 


Difficulties Arising from 
Form of Language 


The condition subsequent carries witli it 
the idea of divesting a right which has ac- 
crued but has not yet been enforced. The 
persistency of this notion leads to an im- 
proper evaluation of the true condition 
precedent expressed in a form which sug- 
gests condition subsequent. The condition 
precedent in condition subsequent form is 
expressed in this manner, “If occurrence ® 
does (or does not) happen, this policy shall 
be null and void.” In terms of conventional 
analysis, such conditions are precedent in 
that their existence or nonexistence is pre- 
requisite to any duty of immediate per- 
formance by the insurer.“ This may be seen 
instantly by inserting content into “occur- 
rence”; for instance, the storage of gasoline 


“ A provocative analysis of this kind of con- 
dition appears in Ashley, op. cit., p. 425. “... 
suppose A promises to pay B $1,000 on June 1 
next, the obligation to become void if a certain 
ship reaches New York harbor before June 1. 
In such a case the courts have said that there 
is a condition subsequent and that consequently 
as the obligation subsists, it must be incumbent 
upon the defendant to show that it has been 
terminated. The error lies in supposing that 
there is a subsisting obligation, but if one says 
that the contract, as such, is the obligation 
which is referred to, then it must follow that 
we can have no such thing as a condition prece- 
dent in contract, because there certainly must 
be a contract in existence, if one is to have a 
limitation upon it. There cannot be such a 
thing as construing the terms of such contract 
unless there are such terms, Yet in the case 
of conditions precedent the uncertain event hap- 
pens before there is any obligation to perform, 
but nevertheless there is a subsisting contract. 
Conditions in contract do not cause an existing 
obligation to terminate and there is no such 
thing as a condition subsequent in this class 
of obligations. Thus in the illustration given 
above it is clear that the contract as to the 
payment of the $1,000 on June 1 subsists, but 
it is equally clear that until June 1 there is no 
obligation to pay the $1,000, and there will 
never be such an obligation unless the time 
passes without the arrival of the ship—that is 
to say, the obligation to pay does not arise 
unless there is a non-arrival of the ship, and 
such non-arrival is a condition precedent.’’ Note 
the unequivocal statement that ‘‘there is no such 
thing as a condition subsequent. . .’’ and com- 
pare the views of Professor Williston, footnotes 
7 and 15, supra, and Professor Costigan, foot- 
note 15, supra, 
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on the premises,” vacancy of the premises,* 
alteration,” cessation of operation,” over- 
insurance ™ in fire insurance policies; rental 
status * in automobile insurance; or change 
of occupation™ in life insurance. Under all 
of the above clauses, if the insured has not 
complied with the condition, the insurer is 
not bound to immediate performance, namely, 
the rendition of the agreed exchange on the 
happening of an insured event.™ 


3ut some courts, in practice, have been 
misled by formal appearance, failing to ob- 
serve the essential amorphism of the pat- 
tern. Thus, one court said, “conditions which 
provide that the policy shall become void 
or inoperative, or the insurer wholly or par- 
tially relieved from liability ... if they may 
properly be called conditions ... are con- 


ditions subsequent. ...”™ That imprecise 
language of this sort is not without reper- 
cussion is evidenced by cases holding that 
conditions voiding policies for alienation™ 
are subsequent. 


Perhaps the foremost illustration of im- 
proper analysis in this area is the construc- 
tion adopted by some courts that payment 
of premiums is a condition subsequent in 
life insurance policies.” The general ration- 
ale underlying this improper view is based 
on property concepts, an assumption that 
the policy was once valid (vested), but that 
breach of conditions rendered the valid pol- 
icy void (divested). The impropriety of 
blind use of property law characterization 
here leads to bad contract law." 





« Bailey v. Mutual Fire Insurance Company, 
166 W. Va. 544, 182 S. E. 288 (1935). 

#®Farmer’s and Merchant’s Insurance Com- 
pany v. Bodge, 76 Neb. 31, 106 N. W. 1004 
(1906). 

Hill v. Middlesex Mutual Assurance Com- 
pany, 174 Mass. 542, 55 N. E. 319 (1899). 

% Stone v. Howard Insurance Company, 153 
Mass. 475, 27 N. E. 6 (1890). 

5! Meyers v. German Fire Insurance Company, 
101 Neb, 855, 166 N. W. 247 (1917). 

% Borsky v, National Fire Insurance Company 
of Hartford, Connecticut, 119 Neb. 178, 227 
N. W. 821 (1929). 

8 Quick v, Modern Woodmen of America, 91 
Neb. 106, 185 N. W. 433 (1912). 


% Restatement of The Law of Contracts, Sec- 
tion 259 (1933). ‘“‘When a condition is precedent 
though expressed in subsequent form. 

“Words qualifying a promise that in form 
state that a fact is a condition subsequent mean, 
when properly interpreted, that non-existence 
of the fact is a condition precedent, unless the 
fact is an occurrence that can consistently with 
the terms of the promise take place after a 
duty of immediate performance has arisen, and 
an intention is clearly manifested that the oc- 
currence shall be a condition subsequent. 

“Comment: a. Conditions subsequent to the 
transfer of ownership of land or chattels are 
not uncommon; but by definition [see Section 
250 (b)] a condition subsequent as used in the 
Restatement of the present Subject extinguishes 
a duty of immediate performance. A condition 
that terminates a contract before performance 
is due is included under conditions precedent, 
Since the failure of the event to happen is a 
prerequisite to the existence of a duty of im- 
Mediate performance. Conditions of the latter 
sort are of frequent occurrence; and in early 
times it became customary to write bonds in a 
form stating that there was a duty of immediate 
Performance, which nevertheless would be dis- 
charged on the occurrence of a condition, the 
‘grant’ of a debt being regarded as analogous 
to the transfer of land. This form of expres- 
sion is still common in legal documents, partly 
because of a tendency to adhere to old forms, 
and partly because contractors fail to distin- 
guish between the primary duty that is created 
at the formation of a contract and the duty of 
immediate performance that often does not ex- 
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ist until long afterwards. Words are often 
used, therefore, the literal meaning of which 
would make some fact a condition subsequent 
to the duty of immediate performance, though 
the parties really mean to make its non-occur- 
rence a condition precedent to such duty. So 
extraordinary, however, is an intention that a 
party to a contract shall be under a duty of 
immediate performance while a fact is still un- 
certain, on the existence of which the duty and 
any right of action for breach thereof ceases, 
that the clearest language is necessary to justify 
an interpretation giving that meaning to a 
contract. Generally, therefore, the form in which 
the requirement of a condition is stated is dis- 
regarded except with reference to procedure.”’ 

55 Prudential Insurance Company v. Zimmer, 
19 Ohio N. P. (N. S.) 188, 26 Ohio Dec. 327, 
aff'd, 97 Ohio St. 14, 119 N. E. 136 (1916). Cf. 
Rosenblum v. Sun Life Assurance Company of 
Canada, 51 Wyo. 195, 65 Pac. (2d) 399 (1937), 
holding a clause similar to that in the Zimmer 
case was a condition precedent. These cases 
involve the customary ‘‘delivery in good health 
clause’’ of the life insurance policy. In reality, 
these are conditions of the first level, conditions 
which must exist for a binding contract to 
spring into existence. 

% Oakes v. Manufacturers’ Fire & Marine In- 
surance Company, 135 Mass. 248 (1883). See 
Couch v. Fidelity-Phenix Insurance Company, 
220 Ky. 802, 295 S. W. 1054 (1927) (if property 
encumbered, policy null and void). 

51 Sands v. New York Life Insurance Company, 
50 N. Y. 626, 10 Am. Rep. 535 (1872). Contra: 
Worthington v. Charter Oak Life Insurance 
Company, 41 Conn. 372 (1874). See Pitt v. 
Berkshire Life Insurance Company, 100 Mass. 
500 (1868). 

5s For an enlightening discussion of the prob- 
lem of nonpayment of life insurance premiums 
because of war-time hindrances, see Mulligan, 
‘‘Does War Excuse the Payment of Life Insur- 
ance Premiums?’’ 17 Fordham Law Review 63 
(1948). Mr. Mulligan correctly points out (at 
pp. 75 and 76) that payment of premiums is 
really a condition precedent; he cites Williston, 
(op. cit., Section 667) for the proposition that 
the condition is subsequent in form, but for 
the purpose of pleading and proof only. The 
burden of proving nonpayment is on the insurer. 
Liesny v. Metropolitan Life Insurance Company, 
147 App. Div. 253, 131 N. Y. Supp. 1087 (4th 
Dept., 1911). 
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Condition Subsequent Procedurally 


In the action of covenant at common law, 
performance of conditions precedent had to 
be alleged by the plaintiff, while conditions 
subsequent were matters for affirmative de- 
fense.” This procedural framework has been 
carried over into modern practice; the plain- 
tiff is thus obliged to allege performance of 
conditions precedent, while the defendant 
bears the pleading burden as to conditions 
subsequent.” But, starting from this base, it 
is soon observed that many courts wish the 
insurer to allege and often prove certain 
breaches of condition, without regard to 
the nature of the condition. It is when a 
court desires to make a condition which is 
properly a condition precedent a matter of 
affirmative defense for the insurer to prove 
that the phenomenon of the condition subse- 
quent procedurally arises. That is, a true 
condition precedent is termed a condition 
subsequent so that the procedural rules ap- 
plicable to conditions subsequent will apply 
to a condition that is rightfully precedent.” 


In analyzing the case law,” it is manifest 
that this underlying procedural motivation 
is the principal cause of incorrectly labelled 
conditions. So widespread is this tendency 
that the Restatement of the Law of Con- 
tracts observes, in speaking of the condition 
precedent expressed in subsequent form:® 
“In an action on a promise stated in abso- 
lute terms, but followed by the further state- 
ment that the duty will be terminated if a 


8 Hotham v, East India Company, I. T. R. 
638 (1787). 

* Moody v. Amazon Insurance Company, supra, 
footnote 13. 

6 Ibid. 

® As in Moody v. Amazon Insurance Company, 
supra, footnote 13. To the same effect is Pru- 
dential Insurance Company of America v, Zim- 
mer, supra, footnote 55, where the court 
remarked: ‘‘Conditions which provide that the 
policy shall become void, or inoperative, or 
the insurer wholly or partially relieved from 
liability are . .. matters of defense . . . which 

. must be pleaded by the insurer to defeat 
recovery."’ The court in the Moody case spells 
out an argument based on the unfairness and 
inconvenience of requiring the plaintiff insured 
to prove all conditions under a general denial, 
and this is in view of the multiplicity of con- 
ditions in an insurance policy. The court thus 
denies the clause is precedent because the plain- 
tiff should not have the burden of proof, draw- 
ing the precedent-subsequent distinction right 
there. However, the clause involved was an 
occupancy clause of a fire insurance policy, a 
warranty which is a true condition precedent 
substantively viewed. 

*® The internal relationship of the form of 
the condition and the procedural burden is ob- 
vious. These two ideas have been set forth 
in separate sections above merely for analytical 
purposes. 
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certain contingency occurs, the form of the 
statement may have the effect of throwing 
the burden of pleading or of proof on the 
defendant, whereas the plaintiff must ordi- 
narily plead and prove the happening of 
conditions precedent.” “ 


Running through the case law is a defi- 
nite attempt by the courts to lighten the 
burden of the insured so far as pleading and 
proof go. One technique of solving the 
insured’s pleading hardship appears in 
Moody v. Amazon Insurance Company The 
court there held that the insured need only 
prove the policy, proof of interest, loss, and 
furnishing proof of loss in order to show a 
prima facie liability of the insurer to pay. The 
court, however, then proceeded to the unnec- 
essary conclusion that those few conditions 
are the precedent ones, and the rest, which 
the insurer must prove, are subsequent. 
There are two other solutions with a sub- 
stantial similarity. The first is a relaxation 
of common-law rules, leaving the proof 
burden with the insured, but allocating the 
pleading burden to the insurer.“ A second 
solution is the New York method,” utilized 
in over half of the states, which consists of 
a statutory scheme allowing allegation of 
conditions precedent in general terms and 
requiring the insurer specifically to traverse. 
The insured is deemed to have proved all 
conditions not so traversed, but must carry 
the burden of proof on conditions properly 
denied. Rule 92% of the New York Rules of 
Civil Practice specifically uses the term 
condition precedent. 


The moral of this story is clear: when the 
courts, with varying notions of public pol- 
icy, commence labeling conditions as “sub- 
sequent” in order to shift the burden of 
pleading and proof to the defendant insurer, 
unnecessary complication ensues. Thus, the 
procedural effect of conditions subsequent 
has been given to clauses making policies 
null and void for false swearing; breaches 


* Section 259, comment b (1933). 
8 Supra, footnote 13. 


% Benanti v. Delaware Insurance Company, 
supra, footnote 31. 

®t New York Rules of Civil Practice, Rule 92 
(1948): ‘‘The performance or occurrence of a 
condition precedent in a contract may be pleaded 
in general terms as a legal conclusion without 
stating the facts constituting performance or 
occurrence. A denial of such allegation of per- 
formance or occurrence shall be made specif- 
ically and with particularity. In case of such 
denial the party pleading the performance or 
occurrence shall be required to prove on the 
trial only such performance or occurrence as 
shall have been so specified."’ 


8 Ibid, 
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of such clauses are matters of affirmative 
defense to be asserted and proved by the 
insurer.” The same result is reached with 
clauses making policies null and void except 
where the loss occurs through the contin- 
gency insured against.” 

The courts have been generally consist- 
ent in placing the burden of proof of con- 
ditions labelled subsequent on the defendant 
insurer. However, even this consistency is 
marred by occasional aberration. Thus, in 
a case where plaintiff’s life insurance policy 
had lapsed for nonpayment and he relied 
on a reinstatement clause, the court con- 
structed this peculiar skein of illogic: ‘“Plain- 
tif . . . relying on performance of a 
condition subsequent . . . must assume the 
burden of proof on that question.” ™ 


Implications 
of Condition Subsequent 


The substantive implication of the condi- 
tion subsequent in the insurance contract is 
almost completely negative, primarily be- 
cause of the nebulous semantics employed 
and the intangibility of the term “duty of 
immediate performance.” The distinction 
between conditions precedent and subse- 
quent is of minute utility. However, there 
are certain facets of advantages to be found 
in the usage, although the disproportion of 
confusion entailed may be said largely to 
outweigh these advantages. 

® Home Insurance Company v. Winn, 42 Neb. 
331, 60 N. W. 575 (1894); Benanti v. Delaware 
Insurance Company, supra, footnote 31. Note 
that the same procedural effect of making false 
statements by the insured on matters of affirma- 
tive defense was achieved in part in Rosenblum 
v. Sun Life Assurance Company of Canada, 
supra, footnote 55, even though the condition 
was called precedent. The court simply declared 
that the delivery of the policy by the insurer 
raised a presumption of good faith so that the 
insurer had the burden of making an affirma- 
tive showing to the contrary. 

In view of the general procedural necessity 
of alleging fraud as an affirmative defense en- 
tirely apart from the question of condition, 
there is an additional ground for requiring the 
insurer to carry the burden of proof on the 
question of false statements. For a fuller dis- 
cussion of the general policy considerations sur- 
rounding the defense of fraud in insurance 
contracts, see Harnett, ‘‘Misrepresentation in 
Life Insurance Applications: An Analysis of 
the Kansas Law and a Proposal for Reform,” 
17 Journal of The Bar Association of Kansas 
214 (1948). 

” Western Assurance Company of Toronto v. 
Mohlman Company, 83 F. 811 (CCA-2, 1897) (fire 
Policy). The court seemed particularly con- 
cerned that the insurer have the burden of 
Proof. See also Port Blakely Mill Company v. 
Hartford Fire Insurance Company, supra, foot- 
Note 44. 


" Kennedy v. Grand Fraternity, supra, foot- 
note 28. 


Insurance Condition Subsequent 


It has been argued that the distinction is 
of use to contracting parties in knowing 
whether they have an immediate duty to 
perform, or whether they may await further 
action by their opposite members before 
they themselves must perform. The pre- 
dictability, of course, is completely nullified 
by the verbal whirlpool, and it is doubtful 
how much reliance can ever be put in the 
supposed distinction. 

A necessity for distinction on the sub- 
stantive plane exists, however, at least for 
unearthing conditions not governed by the 
warranty statutes; this need arises because 
of the assimilation of warranty and condi- 
tion precedent, and the antinomy between 
conditions precedent and subsequent. Per- 
haps another substantive utility of the term 
condition subsequent is the greater pos- 
sibility of a judicial discovery of waiver 
where the condition is felt to be subsequent 
rather than precedent. Actually, a property 
law simile is effected to achieve this result. 
The insured is regarded as having a vested 
right which is being divested. In further- 
ance of the general judicial disfavor of the 
forfeiture, the waiver road is less rocky 
when the destination is subsequent rather 
than precedent.” This judicial preference 
cannot be ignored; witness the example of 
Justice Holmes, the famous disbeliever in 
the condition subsequent. In a case “ where 
the condition voided the policy if the in- 
sured premises were alienated, Justice Holmes 
held what was truly a condition precedent 
to be a condition subsequent, and then re- 
manded the case for admission of parol evi- 
dence on the question of waiver. 

Procedurally, condition subsequent has 
clear meaning; it means burden of proof. 
Conditions subsequent are matters of af- 
firmative defense, with all the attendant 
consequences." The procedural import is 
significant to all practitioners, though the 

2 See Thompson v. Insurance Company, 104 
U. S. 252 (1881); cf. Stonewall Life Insurance 
Company v, Cooke, 165 Miss. 619, 144 So. 217 
(1932). 

73 Oakes v. Manufacturers’ Fire & Marine In- 
surance Company, 135 Mass. 248 (1883). 

™ By provisions of the New York Civil Prac- 
tice Act Section 274, the court is empowered 
to direct a reply to an affirmative defense. Be- 
cause of the confusion surrounding the status 
of the condition subsequent and the effect of 
Rule 92, the way is open for dilatory and ob- 
structive practices by wholesale advancement of 
supposed affirmative defenses, which in reality 
are merely specific denials under Rule 92. These 
‘‘defenses’’ can have the effect of bewildering 
the inexperienced insurance counsel as well as 
drawing an undeserved compelled reply from 
the court. Clear appreciation of the nature of 
the condition subsequent can forestall this sort 
of conduct which impedes just solutions. 
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writers often neglect its practical propor- 
tions. For example, Rule 92 of the New 
York Rules of Civil Practice allows allega- 
tion of performance of conditions precedent 
in general terms, but does not deal with 
conditions subsequent; therefore, a blanket 
allegation under Rule 92 is not an averment 
of compliance with a condition subsequent. 
As previously analyzed, the time-limit stip- 
ulation is probably the only proper condi- 
tion subsequent in insurance contracts,” and 
it would not be covered by a general aver- 
ment under such a rule. 


An important inquiry is whether there 
can exist in a jurisdiction like New York a 
condition subsequent procedurally. This des- 
ignation, as previously indicated, means a 
true condition precedent which is treated 
for procedural purposes as subsequent so as 
to mitigate the hardship’ of the insured be- 
ing required to plead and prove the numer- 
ous conditions of the average insurance 
policy. But the erection of the verbal mutant, 
the condition subsequent procedurally, is mere- 
ly the response of some courts, as in the 
previously discussed Moody case. Other ju- 
risdictions have acted by statute, and Rule 
92 is the New York answer to the hardship 
problem. In the face of a definite expression 
of legislative intent to ameliorate hardship 
by adoption of a particular device, it is felt 
that the courts would be acting improperly 
to smuggle conditions precedent out of 
Rule 92 in containers marked “condition 
subsequent.” ® This argument of legislative 
intent is borne out by the situation sur- 
rounding the typical cooperation clause.” 
While this clause viewed in its usual con- 
text is a true condition precedent, courts 
eager to thrust the burden of proof on the 
insurer have rendered this a condition sub- 
sequent procedurally.* But in New York the 
legislature, recognizing the desirability of 
the insurer proving lack of cooperation, has 
expressly put the burden on the insurer by: 


% Huckins v. Bankers & Shippers Insurance 
Company of New York, 59 N. Y. S. (2d) 755 
(City Ct., 1946). Although the procedural set- 
ting is not completely clear from the opinion, 
the court seems to hold that the time limit 
stipulation is a condition precedent and must 
be alleged within Rule 92. It is submitted that 
this result is incorrect. 

% The law of Missouri seems otherwise. Muel- 
ler v. Putnam Fire Insurance Company, 45 Mo. 
84 (1869), decided that conditions subsequent 
in form were matters of affirmative defense. 
The statute requiring the pleading and proof 
of conditions precedent by plaintiff was Missouri 
Revised Statutes, Section 807 (1929). 


™ See footnote 35, supra. 
% Koontz v. General Casualty Company of 
America, 162 Wash. 77, 297 Pac. 1081 (1931). 
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statute.” Legislative intent to occupy the 
remedial field would seem to curb the judi- 
cial role. 


Conclusion 


The use of the terms “condition prece- 
dent” and “condition subsequent” in con- 
struction of insurance contracts has served 
only to breed confusion and difficulty. 
Courts have labelled identical operative facts 
“precedent” in one situation and “subse- 
quent” in another and have failed even to 
follow a consistent pattern on the level of 
purely legal analysis. 


It is semantically possible to draw a line 
between conditions by selecting an agreed 
point of reference. The point chosen by the 
majority position is the duty of immediate 
performance of the obligation of the con- 
tract. The selection of this point means that 
for all practical purposes the only condition 
in an insurance contract that is a condition 
subsequent is the time-limit clause, for this 
is the only one which operates to divest a 
liability previously existing. 


In view of the present status of the law, 
it is necessary for the lawyer to understand 
the legal syntax which operates to cate- 
gorize conditions as precedent or subsequent. 
Such understanding is necessary because 
statutes often refer to these conditions,” 
and unless the lawyer is familiar with the 
traditional labellings he will be unable to 
comprehend the scope and effect of the stat- 
utes. Then too, the legal language is so 
thoroughly infiltrated with these terms that 
knowledge of them is essential to an under- 
standing of the senses in which they are 
used by courts and insurance lawyers. 


3ut, while present-day legal advocacy re- 
quires an understanding of these terms, it is 
believed that the long-range objective should 
be their elimination from the insurance vo- 
cabulary. Use of the terms has no utility 
whatever on the level of substantive law. 
They serve to effectuate no basic policy goal 
in substantive law. Rather do they militate 
against the policy values of clarity and def- 
initeness in the law. Substantively speaking, 
it is of no use to labor constructing pos- 
sible hairline syntactical distinctions which 
are drawn only with difficulty in all cases 
and erroneously so in many instances. The 
labor is wasted, for the line when drawn 
means nothing substantively. 


7 New York Insurance Law, Section 167 (5). z 
8% As for example, New York Rules of Civil 
Practice, Rule 92, already discussed. 
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On the procedural level the terms, from 
a long-range view, have also no utility. So 
long as procedural statutes and rules are 
framed in terms of conditions precedent and 
subsequent, the lawyer cannot afford to dis- 
card the terms, of course, but he can still 
recognize their essential lack of meaning 
and strive for their elimination. It is thought 
that the words “precedent” and “subsequent” 
are guides to the determination of the bur- 
dens of pleading and proof. Actually, they 
are not. Sophisticated courts freely call a 
condition, which from theoretical analysis is 
a precedent one, a condition subsequent 
when they desire to shift the burden of 
proof to the defendant. Thus, “condition 
subsequent” at best is a name which these 
courts apply to the condition after they have 
decided that the defendant must plead and 
prove it. An unsophisticated court, on the 
other hand, or one bound by the iron hand 
of past decisions, may feel obliged to call a 
condition “precedent” and thus feel com- 
pelled contrary to its best policy judgment 
to put the burden of pleading and proving 
the condition on the plaintiff because tra- 
ditionally conditions precedent must be 
proved by the plaintiff. In both instances 
sound policy and legal analysis have been 
discarded. In the one case the court has 
reached its own independent decision on the 
burden of proof and denominated the con- 
dition accordingly; in the other case the 
court has felt bound to ignore its own feel- 
ings as to a just burden of proof because 
it has labelled the condition in a way which 


traditionally requires a certain burden of 
proof allocation. 

But what is the utility of all the proce- 
dural necromancy? What possible connec- 
tion is there from the policy viewpoint be- 
tween the problem of drawing hairline ver- 
bal distinctions between conditions, and the 
problem of an equitable distribution of the 
burden of proof? The burden of proof ques- 
tion is an entirely different and independent 
problem of deciding what operative facts 
should be proved by the plaintiff and what 
by the defendant. The words “precedent” 
and “subsequent” are not philosophers’ 
stones which in some magic way answer the 
problem of burden of proof. It is not within 
the scope of this article to lay down de- 
tailed regulations for determining what kind 
of facts a plaintiff or defendant must prove, 
but suffice it to say that the problem of 
working out an equitable apportionment of 
this burden is in no way associated with 
the problem of what conditions are prece- 
dent and what subsequent. Extrinsic policy 
factors, such as the availability of evidence 
to one side or another, the relative positions 
of the parties, and similar factors, should be 
the criteria utilized in determining burden 
of pleading and proof. The courts and leg- 
islatures should be allowed to work out in- 
dependently in each jurisdiction and in each 
type of case what they consider to be an 
equitable balancing of the burden of proof, 
and in so doing they should not be encum- 
bered by the meaningless vestigia of con- 
dition precedent and condition subsequent. 


[The End] 
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TT. FREQUENCY RATE for disabling injuries reported in the petroleum industry 
in 1947 was lower than that reported for 1946. This favorable trend in frequency was 
supplemented by a decrease in severity, so that the injury index (the frequency rate plus 
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Truck Cargo Theft Insurance 
and Truckers’ Liability 


THE INCREASE IN THEFTS AND HI-JACKING OF TRUCK 

SHIPMENTS HAS FORCED NEW YORK TRUCKERS TO 

PLACE A LIABILITY LIMIT ON SHIPMENTS, BUT THIS 
ENDANGERS SUBROGATION RIGHTS 


Reprinted from the Babaco News, published by 
Babaco Alarm Systems, Inc. 


New York’s multi-billion dollar garment 
industry has suddenly become a problem 
child on the score of truck cargo theft 
insurance. Underwriters, truckers and gar- 
ment shippers are faced with an acute sit- 
uation involving protection for goods in 
transit. It is one that can no longer be 
escaped. 


As reported in the New York Journal of 
Commerce, Women’s Wear Daily, Weekly 
Underwriter and National Underwriter, the 
situation came to a crisis January 1, when 
an agreement among truckers went into 
effect concerning their liability on garment 
risks, due to the loss situation, the cost 
factors involved and large garment values 
now moving, often undeclared. 


$50 Limit on Liability 


This agreement stated that truckers’ lia- 
bility will be limited to “$50 per shipment, 
per consignee, regardless of the value of 
such shipment, unless a greater value is de- 
clared in writing at time of shipment” and 
a charge paid at the rate of ten cents for 
each $50 of greater value. 


“ 


Furthermore, the term “shipment” is de- 
fined by the truckers as “one or more pack- 
ages, boxes, containers and/or one or more 
finished garments, packed or unpacked and/ 
or whether on racks or otherwise, when 
same is delivered to one consignee.” And, 
of course, a large part of garment ship- 
ments in the New York area consists of 
open-rack clothing. 


Theft Insurance 


The consequences are apparent. Shippers 
are not permitted under their transportation 
policies to exempt truckers from any lia- 
bility. To do so would eliminate subroga- 
tion possibilities. To accept the truckers’ 
limited liability would eliminate all protec- 
tion while en route, except for the truckers’ 
$50 limit. 

What this means to the New York gar- 
ment district may be seen from Mayor 
O’Dwyer’s estimate this month of an ap- 
parel business in the city worth two billion 
annually. As this all moves at least once, 
and often several times, by truck—the cargo 
risk looms as a vital one. 

Also, the loss figures show garments as 
the No. 2 theft target, a close second to tex- 
tiles, with millions of dollars of loss per year. 

The situation closely resembles that which 
developed in the fur business a few years 
ago. Fur losses went through the roof— 
truckers limited liability—shippers had to 
have protection—so an agreement was 
worked out satisfactory to all concerned. 

Inland marine underwriters are now at 
work on the garment situation, together 
with shippers and truckers. As the Journal 
of Commerce reports, “It is expected that 
the bureau will take control of transit haz- 
ards covered in this policy which until now 
has not been regulated.” 

The eyes of all shippers, truckers and un- 
derwriters are on this problem, as it con- 
cerns so large a segment of the business, so 
great a portion of the loss total and so vital 
a matter of relationships in truck traffic. 


[The End] 
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spend in any one year up to five per cent 
of their net earnings of the preceding year 
for educational purposes (S. B. 39, approved 
February 25, 1949). . In Nebraska, an 
insurance company with capital and surplus 
in excess of $5,000,000 may invest in real 
estate by constructing comprehensive rental 
projects (L. B. 215, approved March 9, 1949), 
and North Dakota companies may invest 
in real estate, other than farm property, 
for the production of income or for im- 
provement or development for the produc- 
tion of income. H. B. 170, approved March 
10, 1949. Vermont imposes a similar 
restriction on the purchase and holding 
for the production of income real property 
used primarily for agricultural, ranch, mining, 
recreational, club or quarrying purposes. 
S. B. 2, approved March 10, 1949. 


Joint tortfeasors . . . Under an Arkansas 
amendment, the relative degrees of fault 
of joint tortfeasors are considered in deter- 
mining their rights of contribution, but 
each remains severally liable to the injured 
party for the whole injury at common law. 
S. B. 11, approved February 2, 1949, 


Liquidation . . . Georgia has adopted 
the Uniform Insurers Liquidation Act, 
which provides for the receivership, liquida- 
tion, and reorganization of foreign and 
domestic insurers and appoints the insur- 
ance commissioner to serve as receiver. 


H. B. 317. 


Manslaughter . Involuntary man- 
slaughter in Idaho now includes the opera- 
tion of a motor vehicle in a reckless, care- 
less or negligent manner which produces 
death. S. B. 76, approved March 4, 1949, 


Motor vehicle liability insurance 
Under a new Indiana law, the insurance 
commissioner is to forward annually to the 
departments requiring the posting of se- 
curity because of motor vehicle accidents 
a list of insurers which have agreed to be 
examined, have met the reserve require- 
ments, and have submitted a written state- 
ment of their financial condition and 
operations on forms prescribed by the 
NAIC. No policies will be accepted by 
the departments until the insurer has met 
these requirements. S. B. 294, approved 
March 10, 1949, North Dakota has 
directed its Legislative Research Committee 
to study the laws of the provinces of 
Saskatchewan and Manitoba and the State 
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of Massachusetts with reference to estab- 
lishing a compulsory motor vehicle liability 
insurance system or a _ state-owned and 
operated motor vehicle insurance depart- 
ment. H. R. E., approved February 18, 1949, 

Minnesota has provided that upon 
receipt of a report of an accident and 
information that a motor vehicle liability 
policy was in effect, the commissioner must 
mail to the insurer a copy of the informa- 
tion. The commissioner will assume that 
the policy provided coverage to both the 
owner and driver unless notified by the 
insurer within thirty days from the mailing 
of the information. H. B. 718, approved 
March 7, 1949, 


National health insurance By joint 
resolutions, the Nebraska and Utah legis- 
latures have gone on record in opposition 
to the Wagner-Murray-Dingell Compulsory 
Health Insurance Bill and ask that Congress 
restrict its legislation to measures which 
will encourage private health insurance in 
cooperation with the private practice of 
medicine. Neb. Leg. Resolution 2, adopted 
January 10, 1949, and Utah Senate Resolu- 
tion 4, approved February 11, 1949. 


Nonforfeiture provisions In cal- 
culating the adjusted premium, Indiana ex- 
cludes any extra premiums charged because 
of impairments or special hazards; in the 
case of a policy for a varying amount of 
insurance on the life of a child under age 
ten, the equivalent uniform amount is com- 
puted at the amount provided for age ten 
or at expiry, if earlier. H. B. 127, approved 
February 25, 1949. 


Old age assistance If a North 
Dakota old age assistance applicant owns 
real property, other than a homestead, a 
life insurance policy having a cash surrender 
value of more than $300, or personalty, 
other than household goods of a value in 
excess of $200, as a condition to the grant 
of assistance, he must transfer the property 
in trust as security for the payments, unless 
Congress enacts legislation prohibiting the 
taking of security on real or personal prop- 
erty belonging to an old age assistance 
applicant. H. B. 274, approved February 
28, 1949, 


Participating policies The provi- 
sions of Section 56-216, Georgia Code of 
1933, providing for participation by policy- 
holders in net profits, have been made ap- 
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plicable to participating policies issued by 
a mutual or stock company. S. B. 38, 
approved February 25, 1949. 


Premium tax allocation . . . Seventy- 
five per cent of the four per cent premium 
tax on Oklahoma fire insurance companies 
is allocated to the firemen’s relief and pen- 
sion fund. H. B. 40, approved February 3, 
1949. 


Rates . . . The Oklahoma legislature 
has appointed a committee to investigate 
the workmen’s compensation and _ public 
liability and property damage insurance 
rates to determine whether they are exces- 
sive. H. R. 17, approved February 24, 1949. 
_, . South Dakota exempts and Arkansas 
adds credit insurance to the types of in- 
surance subject to rate regulation. S. D. 
H. B. 309, approved March 2, 1949, Ark. 
S. B. 130, approved March 1, 1949, 


Reciprocal insurance . . . Idaho has 
exempted reciprocals and inter-insurance ex- 
changes from the insurance laws, except 
those relating to agents’ qualifications, ap- 
pointment of a receiver, and rate regulation. 
However, a reciprocal or inter-insurance 
exchange exclusively writing workmen’s 
compensation, or writing perils for its mem- 
bers exclusively associated with a single 
industry, is exempted also from the rating 
laws. H. B. 246, approved March 4, 1949. 

Wyoming has added a requirement 
for inter-insurance associations. They must 
maintain a surplus of $200,000 and $100,000 
on deposit for the benefit of policyholders 
in a state of the United States in a deposi- 
tary approved by the insurance commis- 
sioner. H. B. 38, approved February 19, 
1949, 


Reinsurance . . . Mutual employers lia- 
bility insurance companies in New Mexico 
are now authorized to reinsure against all 
or part of their liability with nonadmitted 
insurers. S, B. 98, approved March 8, 1949. 


Settlement of claims . . . As a result of 
a report that certain casualty companies 
were refusing to settle legitimate claims for 
property damage resulting from automobile 
accidents, Indiana authorized the insur- 
ance commissioner to make an investigation 
and report his findings and recommenda- 
tions to the 1951 General Assembly, and in 
the meantime to take disciplinary action 
against offending companies under his pres- 
ent powers. Senate Concurrent Resolution 
12, approved February 26, 1949. 


Surplus line insurance . . . Montana 
has validated surplus line coverage from 


State Legislation 


unauthorized insurers. Before the agent 
may issue such a contract, he must file 
with the insurance commissioner his affi- 
davit that the insured is unable to procure 
in a majority of the admitted insurers 
writing the class of insurance involved, the 
amount or kind of insurance necessary and 
that the procuring of insurance in an un- 
authorized insurer is not for the purpose 
of securing a lower premium rate. S. B. 
18, approved February 25, 1949. 


Survival of action . . . Idaho has enacted 
a law providing that a negligence or wrong- 
ful death action may be brought against 
the personal representatives of a tortfeasor. 
S. B. 2, approved February 14, 1949. 


Transportation of school teachers . . . 
School bus transportation is now furnished 
North Carolina public school teachers, but 
the teacher assumes all risks, and the state 
is not responsible for any injury resulting 
from the transportation of the teacher. 


H. B. 230, ratified February 17, 1949. 
Wrongful death . . . Mental anguish 


may now be claimed as a measure of damages 
under the Wrongful Death Act by an Ar- 
kansas widow, child, parent, brother, sister 
or person standing in loco parentis to the 
deceased. S. B. 57, approved February 21, 
1949, 


Venue ... Ina civil action against a 
nonresident motorist, an Indiana plaintiff 
may elect to sue in the county of his 
residence or in the county where the acci- 
dent occurred. S. B. 90, approved February 
26, 1949. 


Report of motor vehicle accident . . . 
A New Hampshire driver, knowing that he 
has caused injury to a person or property, 
is required to give certain information to 
the operator of any other motor vehicle 
involved in the accident, and to the person, 
or owner of the property, injured. If the 
owner is not present, the information must 
be given to a policeman at the nearest 
station. Any driver involved in an accident 
in which a person is injured, or resulting 
in property damage in excess of $50, must 
send a report to the commissioner. H. B. 
73, approved February 25, 1949. 


In determining the lia- 
bilities of a fire or automobile insurance 
company doing business on the mutual 
stipulated premium plan, and a sickness and 
accident insurance company, Nebraska 
amendments provide that the company is 
charged with seventy per cent of the total 


unearned premium on the policies in force, 
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Reserves ... 





and they set forth what reserves must be 
set aside to meet liabilities. L. B. 29, 30, 
approved February 21, 1949. 


Revocation and suspension of driver’s li- 
censes . . . The Minnesota requirements 
as to security and suspension of operator’s 
license do not apply if satisfactory evidence 
is filed with the commissioner that the 
person who would otherwise have to file 
security has been paid for his damage by 
or on behalf of some other person involved 
in the accident, has been released from 
liability, finally adjudicated not to be liable, 
has executed a confession of judgment 
payable in installments, or has executed an 
agreement for installment payments. H. B. 
718, approved March 7, 1949. The 
North Dakota commissioner may stay the 
suspension of a license for a period of four 
months when immediate suspension would 
result in hardship, or when the facts indi- 
cate a doubt as to the liability of the party. 
S. B. 192, approved March 8, 1949. 
Similarly, Utah has provided for undue 
hardship cases by a law that in a case 
where a person has been convicted of a 
crime in the operation of a motor vehicle, 
on the recommendation of the trial judge, 
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the Department of Motor Vehicles may 
extend limited driving privileges, such as to 
and from work. H. B. 86, approved March 
3, 1949. 


Service of process . . . The agency of 
the Secretary of State of Tennessee to 
accept service of process continues for the 
period of one year from the date of an 
accident or injury and is not revoked by 
the death of a nonresident within this 
period. S. B. 261, approved February 25, 
1949, 


Washington’s broad form Financial Re- 
sponsibility Act This law goes into 
effect on February 1, 1950. All those in- 
volved in accidents causing $200 or more 
property damage and/or personal injury 
requiring medical attention must report 
within ten days to the Director of Licenses, 
who notifies the parties as to the amount of 
security which must be posted. The security 
requirement is waived if the party involved 
furnishes evidence that a liability and prop- 
erty damage policy in the amount of at least 
$10,000 for bodily injury and $1,000 for 
property damage was in effect. H. B. 105, 


approved March 19, 1949. [The End] 


INDEPENDENT CONTRACTORS 


New Jersey.—The 1941 amendment to the New Jersey Unemployment Com- 
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pensation Law exempting all insurance agents operating on a commission basis, 
except industrial life insurance agents, is unconstitutional, according to a decision 
of the New Jersey Supreme Court in Washington National Insurance Company v. 
Board of Review. The court pointed out that the provision exempts industrial 
health and accident insurance agents but not industrial life insurance agents. 
In the court’s opinion, there is no valid ground for this distinction. 
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However, the court affirmed the allowance of unemployment compensation 
benefits based upon services performed by the industrial life insurance agents 
involved in the case. Benefits were allowed because insurance agents other than 
industrial agents were not considered covered by the law prior to the enactment 
of the exemption and, therefore, the pre-existing statute was not impaired by 
the abortive amendment. 


Idaho.—Two important changes in the definition of “employment” contained 
in the Idaho Employment Security Law are made by Chapter 204, effective 
May 3, 1949. Under the amended definition, the following services will be 
exempt from the provisions of the law: (1) services performed by insurance 
agents or solicitors if such services are performed solely on a commission basis, 
and (2) services of any individual who is an independent contractor under the 
common law, or (exclusive of corporation officers) who is not an employee under 
the common law. 

The law was also amended by Chapters 144 and 272, which make adminis- 
trative and technical changes. 
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Highway accident. These he promptly sent 

on to his insurer (probably not even then 

knowing that for once he was acting in 

accordance with the terms of his policy). 
This time, Joe was favored with a consid- 

erably longer letter from the company. 
“Dear Mr. Green: 

“We acknowledge receipt of your letter 
of the 10th inst. enclosing the summonses 
in the various actions against you, for our 
attention under our policy number 123456. 

“As we told you in our previous letter, 
we have had no notice or proof of loss for 
any accident involving the automobile 
which we insure under the afore-mentioned 
policy. If there was an accident involving 
this automobile, we must deny any or all 
liability, for the reason that you have 
failed to notify us, up to the present, of 
that fact, in accordance with the terms of 
the policy, ‘as soon as practicable.’ This 
has made it virtually impossible to con- 
duct the necessary investigation of the 
case. Such facts, plus the fact that you 
have retained an attorney to represent 
your wife in her claim, would indicate a 
visible lack of cooperation on your part, 
a matter also in violation of the terms of 
your policy. 


“We are returning herewith the sum- 
monses and complaints that you have sent 
us in the event that you may desire to 
hire independent counsel to represent 
your interests in such suits.” 


Joe hit the ceiling when he read this. 
He was angry, yes; but the whole thing 
worried him too, Suppose the company was 
right and he lost these cases. He had 
very little money in the bank, certainly not 
nearly enough to take care of the judgments 
which would undoubtedly be handed down 
in cases like these. He had just bought his 
house and had made a sizeable down pay- 
ment, but he had fifteen years of payments 
to go before the house was entirely his 
own. He had lost what money he had paid 
down on the car, and he wasn’t sure whether 
he would have to continue paying for the 
car even though it no longer existed. He 
stood to lose everything if his insurance 
company was right. He could sue the com- 
pany for whatever judgment might be ren- 
dered against him, but what good would 
that do him? It would only put off the 
day he had to pay if the company was 
night. Like the proverbial farmer who 


Automobile Policy 


A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 248 | 


locked the barn after the horse was stolen, 
he got out his insurance policy and tried to 
answer his own questions; but his confusion 
Was so great and his excitement so extreme 
that the policy was only a lot of words to 
him. He had better see his attorney who 
was handling Mary’s case. He'd know 
all the answers, and he’d know whether Joe 
had real reason to worry. 


etree the lawyer listened care- 
4Afully to Joe’s story and spent a long 
time in careful meditation before replying, 
Joe was anything but reassured when he 
was finished speaking. There was just no 
doubt about it. Joe hadn’t played fair with 
the company in several ways; the company 
could refuse to pay, it could refuse to de- 
fend him and it could refuse to have any- 
thing to do with him. 


It could do all of these things because the 
policy said so. Because Joe hadn’t read his 
policy, he just didn’t realize that here was 
a contract wherein the company would carry 
out its part of the bargain only if he carried 
out his. To Joe, insurance companies had 
always been wealthy benefactors who, re- 
gardless of fault, paid all of his bills, so 
long as he paid the premiums. But his 
attorney showed him other policy provisions 
besides the promise to pay liability claims. 
He saw that part of the policy which stated 
that the company had a right to conduct the 
entire defense of a suit brought on the policy, 
and to make whatever settlements it pleased. 
There was no question but that this made 
Joe clearly wrong in acknowledging his 
fault after the accident. That was a matter 
for the company. That New Jersey case his 
attorney cited to him proved the point. Then 
he was clearly wrong again in failing to let 
the company know sooner that there had 
been an accident. The policy stated that it 
was his duty, and common sense should have 
told him that the company could be of no 
assistance to him unless it knew the when, 
the where and the how of the whole affair 
as soon as practicable after the accident. 
Sending it the bills and the legal papers 
didn’t really tell the company anything. 
Then again, he had acted in complete dis- 
regard of the existence of the cooperation 
clause by failing to give the company notice 
as well as by retaining a lawyer to sue it 
on behalf of his wife. He saw that many 
courts hold that such conduct is a violation 
of that clause because it indicates an atti- 
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tude inconsistent with the best interests of 
the company. 


§ tener is nothing unusual about Joe 
Green’s story although there are many 
who will say that it could never happen to 
them. As a matter of fact, Joe’s omissions 
were relatively few when you consider the 
world of opportunity that he had. The truth 
of the matter is that such comedies of errors 
happen daily, and more attorneys than ever 
before are being consulted on matters in- 


volving many more errors and much less 
comedy. Naturally, companies don’t like the 
publicity that dissatisfied insureds bring 
them, and dissatisfied policyholders there 
will always be so long as people fail to read 
their insurance policies. With the welter oj 
present-day automobile litigation and with 
the knowledge of insurance coverage being 
so limited, all counsel should place them. 
selves in a position of being able to correlate 
the technical language of the contracts with 
everyday situations which arise. 





State Department Rulings 


Insurer's Duty in Cases of 
Misappropriation by Producers 


In a bulletin on February 2, 1949, Com- 
missioner Downey of California pointed 
out that it had been necessary to refer 
some cases involving misappropriation of 
insurance moneys to local district attor- 
neys for criminal prosecution. He rec- 
ommended that all insurers check with 
their agents to make sure that they were 
properly handling insurance moneys. Ina 
later bulletin (February 17, 1949) he 
stated that as a general rule, insurance 
company officers, directors and employees 
are aware of the financial difficulties of 
their agents, and in some cases are aware 
of acts which might constitute criminal 
offenses. The Penal Code of the State of 
California requires all citizens having 
knowledge of crimes to present the facts 
known to them to the prosecuting au- 
thorities, and forbids their compounding 
felonies and other similar crimes. 


Texas Warns Against 
Telephone Solicitations 


Texas has joined the other states (Ken- 
tucky, Florida, and Iowa) that have issued 
rulings against life, health and accident 
insurance telephone solicitation. In _ re- 
questing companies to desist from such a 
practice the Texas Board of Insurance 
Commissioners declared that this method 
of developing sales contacts by indiscrimi- 


nate telephoning is in the nature of a 
nuisance and reflects adversely on insurance 
as a whole. The request applies only to the 
“cold canvass”, where an original sale is 
attempted through calls to telephone sub- 
scribers whose names are available from 
city directories or other sources. 


New Compensation Dividend 
Classifications Approved 


The New York Insurance Department 
has approved a proposal of the (American) 
Lumbermens Mutual Casualty Company, 
Chicago, to declare a dividend to policy- 
holders graded by size of premium on 
workmen’s compensation and boiler and 
machinery risks. Approval was granted 
after a demonstration by the company that 
a substantial difference in conditions existed 
among the premium size _ classifications 
established. In accordance with Section 
323 of the Insurance Law, which provides 
for the filing of dividend classifications by 
foreign mutual casualty companies, and 
requires that such classifications be fair 
and equitable and not in conflict with the 
standards of classifications approved for 
domestic mutual casualty companies doing 
the same kinds of business, deputy Superin- 
tendent Martineau notified all New York 
domestic casualty companies that like 
classifications are approved for their use, 
dependent only upon a similar demonstra- 
tion of substantial differences in condition 
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Sa for Reinsur- ance commissioner order and direct the 

ance.—Florida Statutes, (1941, 1947 Cu- company to exercise its right to cancel at 
mulative Supplement) provide that: “No the end of the first year’s term, provided 
insurer authorized to do business in this that prior thereto the company did not 
State shall reinsure substantially all its obtain a court construction to the effect 
risks on property or life located in this that the group insurance in question did 
State until such reinsurance agreement... not offend the laws of the State of Florida. 
has the approval of the insurance com- —Opinion of the Florida Attorney General, 

ire of aff misioner; provided that no such contract 049-79, March 2, 1949. 

insurance § of reinsurance shall be made with a com- 


ily to the J pany not authorized to do business in this > ENTUCKY — Farm Pond Owners’ 
1 sale is J State.” Duty to Children—There are some 
one sub- Since a Florida company may not re- 46,000 farm ponds, over six feet in depth, in 
ble from § insure substantially all such risks (fire on the State of Kentucky, which classify as 
property in Florida) with a non-admitted attractive nuisances. The courts have held 
company, it is necessary that a foreign that an owner is not an insurer against 
insurer desiring to reinsure substantially accidents to trespassing children, produced 
all such risks be admitted, in pursuance of by the maintenance of an attractive nui- 
Chapter 631, which requires the filing of a sance on his premises. He is only required 
bond or deposit of securities with the com- to exercise ordinary care to guard and 
partment missioner. There is no prohibition against protect the trespassing infant from danger. 
merican) § a Florida company reinsuring a minor por- It has further been held, that, ponds and 
ompany, tion of such risks with a non-admitted pools maintained for legitimate purposes 
) policy- § company.—Opinion of the Florida Attorney do not create such attractive nuisances as 
lium on § General, 049-60, February 16, 1949. would impose liability upon the maintainer, 


iler and if a child is drowned by entering. Tl 
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any that group policy consisting of yearly renewable dangerous, but only became so because of 
s existed @ term life insurance, accidental death and dis- the use made of it by the trespassing infant — 
fications memberment en and hospital expens€ Opinion of the Kentucky Attorney General, 
Section § ‘Surance was not issued in conformity with March 2. 1949 : ; 
ss or aii Gc . : 

provides the provisions of Section 635.05(3) and Section 
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es, and § Visions of Chapter 642, Florida Statutes, \ INNESOTA — “Insurance on Prop- 
be fair | 1941, prohibiting unfair discrimination be- erty” Construed.—Is public liability 
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ved for § ©dual life expectancy in the rates charged vehicles “insurance on property” within the 
»5 doing J % in the benefits payable. The fact that meaning of Minnesota Statutes 1945, Sec- 
Superin- the contracts were not authorized did not tion 71.24? The Attorney General said no, 
w York | ect their validity and enforceability, and stating that it is generally known that the 
like # i2 the absence of mutual consent of all average policy providing this type of cover- 
parties, and in the absence of default of age insures the policyholder against liability 
premium payments, the company had no_ incurred whether he is operating his own 
right to cancel except in accordance with vehicle or a vehicle which is the property 
the policy provisions. The Attorney Gen- of another. Accordingly, public liability 
eral recommended, however, that the insur- and property damage insurance on motor 
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vehicles are not “insurance on property” 
within the purview of the statute—Opinion 
of the Minnesota Attorney General, 249-B-3, 
February 7, 1949, 


N EBRASKA—Premium Tax on Foreign 
Insurer—A Delaware’ corporation 
was admitted to do both casualty and 
workmen’s compensation business in the 
State of Nebraska. Under the laws of 
Delaware, a like Nebraska company would 
be taxed four per cent of its premium in- 
come on that part of the total premiums 
received from workmen’s compensation 
insurance and one and three-quarters per 
cent of that portion of its premium income 
derived from casualty insurance. The stat- 
utes of Nebraska tax a foreign insurer at 
the rate of two per cent of its premium 
income, both from workmen’s compensa- 
tion and casualty insurance business. The 
question put to the Attorney General was 
whether Section 44-150 contemplates retali- 
ation on the taxes levied on specific divisible 
lines of insurance or whether it contem- 
plates retaliation on the total tax levied, 
without regard to the several tax rates 
used in computing the total. Delaware 
repealed its retaliatory statute in 1945. 
In a prior opinion of the Attorney General, 
April 8, 1946, it was declared that Nebraska 
should impose a tax of four per cent on 
premiums for workmen’s compensation 
insurance sold in Nebraska by the Delaware 
company, and two per cent on all other 
insurance sold by this company in Nebraska. 
The Attorney General concluded that the 
former opinion should be modified, stating 
that the courts have uniformly held that 
the retaliatory tax statute has been complied 
with when the foreign insurer pays an 
amount equal to the total tax payable by 
foreign companies in its home state on the 
same volume of business. The Delaware 
company should pay either the Nebraska 
two per cent flat rate or the Delaware rate 
on the same business, whichever produces 
the greater amount.—Opinion of the Ne- 
braska Attorney General, January 6, 1949. 


EW YORK—Acquisition Cost Con- 
ferences Ruled Illegal—The Donnelly 
Act, the state restraint of trade statute, 
General Business Law, Article 22, applies to all 
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engaged in the insurance business to the ex- 
tent that they are not regulated by the provyi- 
sions of Article 8 of the Insurance Law. 
The extension of the Donnelly Act to 
insurance in 1948 was designed to furnish 
complete state regulation of restrictive 
combinations in that business for the pur- 
pose of excluding federal intervention. The 
Attorney General was asked to rule on the 
status of Acquisition Cost Conferences in 
the casualty, fidelity and surety insurance 
fields. The Conferences are private agree- 
ments among insurance companies fixing 
the rate of agents’ and brokers’ commis- 
sions and restricting the number of certain 
classes of producers. He replied that the 
service and advisory organizations sanc- 
tioned by Article 8 do not contemplate 
commission-fixing combinations.  There- 
fore, any combination to fix the price of 
producers’ services is illegal under the 
Donnelly Act. He went on to state that 
if stabilization of commissions through 
company agreement is desirable or necessary, 
express legislative anthorization is essen- 
tial. To constitute proper regulation, ex- 
cluding federal intervention, such an au- 
thorization should provide restrictions and 
supervision safeguarding the interest of the 
public and all concerned.—Opinion of the 
New York Attorney General, February 24, 
1949. 


ASHINGTON—Federal Vehicle Cov- 

ered by State Policy.—A state auto- 
mobile blanket liability insurance policy 
covered all automobiles, miscellaneous vehi- 
cles and equipment “owned and/or operated 
by the assured Department or Institution 
of the State of Washington. a ae 
question arose whether the policy covered 
federally-owned motor vehicles and _air- 
craft used by the Washington National 
Guard. The Attorney General was of the 
opinion that all vehicles operated by the 
Washington National Guard or any other state 
department or institution were covered by 
the policy, whether the vehicles were owned 
by the state or not. However, coverage 
extends to motor vehicles only, not to 
aircraft.—Opinion of the Washington Attor- 
ney General, January 13, 1949. 
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National Voluntary Health 
Insurance Act 


Five Senators (Hill, O’Conor, Withers, 
\iken and Morse) have introduced a new 
voluntary health insurance bill (S. 1456), 
intended to make hospital and medical care 
available to all. The new bill, based on 
state and local controls, is a substitute for 
the compulsory system advocated by Presi- 
dent Truman and aims at stimulating pres- 
ent systems of insured or prepaid medical 
care. The federal government would match 
state funds for a plan whereby those unable 
to pay would receive service cards of non- 
profit prepayment plans. 


Financial Responsibility 


A compulsory motor vehicle insurance 
bill (S. 55) has been introduced in the 
New Hampshire legislature. The measure 
would require each operator to show proof 
of financial responsibility before a license 
is issued to him, and every owner of a car 
to show proof of such responsibility before 
he receives a registration plate. The insur- 
ance would follow the owner and operator 
rather than the motor vehicle. 


Measure to Tax State Fund 
in New York 


A bill (H. 772), which would subject 
the New York State Insurance Fund premi- 
ums to the same two per cent tax as levied 
against private insurance companies writing 
workmen’s compensation, was signed by 
Governor Dewey. 


Social Security Cards 
Not Safe Identification 
The Social Security Administration asked 


the cooperation of the Association of Casu- 
alty and Surety Companies to publicize 


News . . Articles . . Books 


the fact that social security cards are not 
good identification for cashing checks with 
merchants and banks throughout the coun- 
try. Any person applying for a card auto- 
matically receives one. The government 
makes no investigation. Furthermore, even 
if a bank called to check the authenticity 
of a card, the Administration is forbidden 
by law to furnish any information what- 
ever. Since most banks and many mer- 
chants are insured against losses arising 
from the cashing of fraudulent checks, the 
Security Administration thinks the insur- 
ance companies are in the position to 
discourage the acceptance of the Social 
Security card as identification for such 
purpose. 


Second Highway Safety Conference 
Scheduled 


The second President’s Highway Safety 
Conference will meet in Washington, June 1 
to 3. A change in approach will be that, 
for the first time, the conference work will 
be slanted towards municipalities rather 
than states, and the country will be divided 
into five regions, each facing similar high- 
way safety problems, for purposes of study. 


Study Illinois Auto Insurance Rates 


The Illinois Senate has adopted a resolu- 
tion providing for an investigation of 
automobile insurance rates by a committee 
of seven Senators. A report and legisla- 
tive recommendations are required by June 


1, 1949, 


Fist Fighting 
Ranks as Occupational Hazard 

A Newark truck driver backed into a 
coal truck operated by a federal employee, 
and an argument followed in which the 
Newark driver was hit by a pop bottle. 
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The New Jersey Supreme Court held that 
fist fighting is an occupational hazard of 
a truck driver and that his injuries were 
compensable under the Workmen’s Com- 
pensation Act. Sanders v. Jarka Corpora- 
tion. September 25, 1948. CCH WorKMEn’s 
CoMPENSATION Decisions (1947-1948), J 3149. 


ARTICLES 


“Some Aspects of Insurable Interest.” 
A. J. Campbell. The Canadian Law Review, 
507 Place d’Armes, Montreal, Quebec. Jan- 
uary, 1949, 


In this article Mr. Campbell discusses 
those provisions of Canadian law which con- 
cern the subject of insurable interest. He 
has grounded all his criticisms and sugges- 
tions in an area of solid citations. To a 
certain extent, he indicates, public narrow- 
mindedness as to “gaming” laws has resulted 
in a strict and narrow construction of in- 
surable interest. He measures some of the 
situations in which a strict construction was 
rendered by a standard of equity that seems 
entirely justified. 


Rating Plans 


“Rating Plans for Casualty Insurance in 
1949.” James M. Cahill. The Weekly Under- 
writer, 116 John Street, New York, New 
York. March 19, 1949. 


Mr. Cahill, who spent some eleven years 
in the actuarial department of Travelers, 
served six years as actuary of the New 
York Compensation Insurance Rating 
Board, and is now serving his second term 
as president of the Casualty Actuarial 
Society, is well qualified to explain the 
function of the National Bureau of 
Casualty Underwriters as a rating organ- 
ization for six specific lines of casualty 
coverage and to discuss rating problems. 


Pointing out that the days of straight 
judgment or equity rating have ended, Mr. 
Cahill explains the desirability of gradation 
of expenses to meet the objections of the 
rigidity of uniform rates and yet preserve 
the advantages of consistency in pattern. 


Loss Apportionment 


“Apportionment of Losses Between Blanket 
and Specific Insurance Policies.” Albert 
Ehrenzweig, Sr., and Albert Ehrenzweig, 
Jr. California Law Review, Boalt Hall, 
Berkeley, California. December, 1948. 


The apportionment of losses between 
blanket and specific insurance policies is 
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generally considered a hopelessly confused 
problem. In the absence of a pertinent 
clause in the standard policy, progress can 
be achieved only by devising a distribution 
which is both equitable and thoroughly 
sound. The authors propose a computation 
which they believe satisfies these require- 
ments. They designate their proposal as 
the “sum insured” theory of apportionment 
because the sums insured by the policies 
are the deciding factor in the computations, 


BOOKS 


Subrogation Under Workmen’s Compensa- 
tion Acts. William B. Wright. Central Book 
Company, 261 Broadway, New York 7, New 
York. 1948. 161 pages. $7.50. 


The workmen’s compensation laws place 
upon industry the burden of compensating 
employees for their injuries regardless of the 
fault of the employer. It quite naturally 
occurred to the lawmakers to grant to the 
innocent employers a measure of relief 
equivalent to the compensation paid and 
the expenses incurred, where a third party 
negligently caused the loss, especially where 
the third party was not an employer also 
under the act and sharing its burdens. Of 
the workmen’s compensation acts now on 
the statute books, only those of New Hamp- 
shire, Ohio and West Virginia contain no 
provision for relieving the employer. The 
employer derives his right to prosecute from 
the provisions of the act. The subrogation 
recognized by courts is usually referred to 
as legal or statutory subrogation, and unless 
the right is conferred by the statute, the 
employer has no right which he can enforce 
against a negligent third party. The same 
right is usually extended to the insurance 
carrier which may have paid the compensa- 
tion obligation. 

Mr. Wright has limited the scope of his 
treatise to those questions of law peculiar 
to workmen’s compensation subrogation 
provisions and practice. He has carefully 
gathered in this volume all leading and in- 
teresting reported cases involving the rights 
and liabilities of the employee, the employer 
and his insurance carrier, and of the party 
causing the injury. A case table and index 
permit easy reference to this material. His 
discussion includes a general history of the 
statutes, their construction by the courts, 
and their constitutionality; their effect on 
various death statutes; the problem of sur- 
vivorship; the contributory negligence ol 
the employer and employee as affecting the 
cause of action; the employee’s right to 
prosecute; election by the employee and 
what constitutes an election; waiver of the 
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subrogee’s interest; the employer’s and car- 
rier’s right to prosecute without formal 
award or payment of compensation; the 
right to recover for malpractice; who may 
be sued; the damages recoverable and their 
apportionment; and much material on trial 
procedure. 


Counsel will find valuable an appendix 
containing the full texts of the third party 
provisions in the various state compensation 
statutes, as well as an excellent analytical 
chart, showing these provisions in compara- 
tiveform. The chart affords a ready means 
of ascertaining what states have statutes 
with provisions of a similar nature. 


“A study of the compensation acts and 
the amendments,” Mr. Wright points out, 
“indicates that the modern tendency is for 
the legislature to be more liberal with the 
employee than formerly. Recent enactments 
in Arkansas and Wisconsin provide that the 
employee or his dependents shall, in any 
event, receive one-third of the net recovery, 
and an amendment to the New York law 
provides that if the employer or insurer sues 
and recovers a sum in excess of compensa- 
tion, costs of medical aid and the expenses of 
recovering the damages, two-thirds of the 
excess must be paid to the employee or to 
his dependents, whereas formerly the em- 
ployer was entitled to the entire recovery. 
Court decisions are also following a trend more 
favorable to the employee or his dependents.” 


Church Fires 


The Churches Are Burning. National Fire 
Protection Association, 60 Batterymarch 
Street, Boston 10, Massachusetts. 1948. 40 
pages. $1. 

Analyzing 300 recent church’ fires, this 
booklet is designed as a guide for those 
charged with the responsibility and duty of 
protecting the church from fire. The major 
portion of the booklet discusses, under the 
heading “Preventing Church Fires,” such 
precautionary measures as may be taken in 
connection with stoves, chimneys, lighting, 
combustible decorations, etc. 

The publication is available for quantity 
distribution at discounted prices. 


Reinsurance— 
An Analysis and Guide 


Reinsurance. Kenneth R. Thompson. Com- 


merce Clearing House, Inc., 214 North 
Michigan Avenue, Chicago 1, Illinois. Second 


edition, 1949. 300 pages. $6. 
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It is doubtful that the origin of reinsur- 
ance can be fixed accurately. Information 
as to its early stages is meager for the 
reason that those who had early trans- 
actions attached little or no importance 
to the new field which they were creating 
and developing. Need for reinsurance was 
first felt in marine insurance where risks 
were great and losses heavy. As far back 
as B. C. 916, the Rhodian law enacted 
principles of maritime law which formed 
the basis of some of the present marine 
insurance practices. The first London 
company is believed to have been formed 
in 1867, and the oldest American company 
was formed in 1909. Following World War 
I, American companies became very active, 
until now the American market is bidding 
to become the second largest in the world. 

This is a comprehensive, dependable book 
on the vital subject of reinsurance, drawing 
upon all available facts and data here and 
abroad, and summarizing some of the more 
important phases of both law and practice. 


Writing out of years of intimate experi- 
ence in dealing with reinsurance and excess 
insurance problems, the author does not aim 
to lay down hard and fast rules. But 
rather, since there is no set formula in 
reinsurance practice, he prefers to present 
in a concise and understandable way the 
fundamental ideas, the basic working princi- 
ples, that have proved sound and practical 
in actual use under a wide variety of cir- 
cumstances. Leading authorities are gen- 
erously cited and whenever essential or 
helpful the exact language employed is set 
forth. A new feature of this second edition 
is the addition of a complete table of cases 
and a detailed topical index. 


Who's Who 


Who’s Who in Insurance. The Weekly 
Underwriter, 116 John Street, New York, New 
York. Second edition, 1949. 452 pages. $5. 


The second annual edition of the separate 
volume of Who’s Who in Insurance is ready 
for distribution. This compilation of biog- 
raphies of prominent men in all branches 
of the industry, together with the “Death 
Poll” of the year preceding publication, was 
a regular feature of The Insurance Almanac 
until 1948, when it was first sold in a sepa- 
rate volume. The regular edition of the 
Almanac will be published before July 1. 
The set is priced at $8; the volumes sepa- 
rately at $5. 
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THE MINOR—WHAT ARE HIS RIGHTS?— 
Continued from page 256 


courts of our country have sharply divided 
as to the principle of law applicable to at- 
tractive nuisance cases, of which this one 
is typical. 

“At the head of one group, from 1873 until 
the decision of today, has stood the Supreme 
Court of the United States, applying what 
has been designated as the ‘humane’ doc- 
trine. Quite distinctly the courts of Massa- 
chusetts have stood at the head of the other 
group, applying what has been designated 
as a ‘hard doctrine’—the ‘Draconian doctrine’.” 


Justice Clarke emphatically held that 
whether the pool was an attractive and 
dangerous instrumentality was a question 
of fact properly submitted to the jury. He 
said: “There might be a difference of opinion 
between candid men as to whether the pool 
was so located that the owners of the land 
should have anticipated that children might 
frequent its vicinity, whether its appearance 
and character rendered it attractive to childish 
instincts, so as to make it a temptation to 
children of tender years, and whether, there- 
fore, it was culpable negligence to maintain 
it in that location, unprotected and without 
warning as to its poisonous condition. This 
being true, the case would seem to be clearly 
one for a jury.” 


Holmes View v. Clarke View 


The adoption of this view would remove a 
lot of the uncertainties and indecisions that 
have plagued the application of the doctrine. 
Certainly the timid Holmes view that “the 
principle, if accepted, must be very cautiously 
applied,” and that “infants have no greater 
right to go upon other people’s land than 
adults, and the mere fact that they are in- 
fants imposes no duty upon landowners to 
expect them and to prepare for their safety,” 
is judicially inferior to the Clarke view that 
it “is a sound doctrine calculated to make 
men more reasonably considerate of the 
safety of the children of their neighbors than 
will the harsh rule which makes trespassers 
of little children.” 


Visibility of Attraction 


The United Zinc case also adopted the view 
that before the doctrine can apply, the in- 
strumentality must be seen from outside the 
private premises in which it is located and 
must be the thing that attracts the child 
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into the land. The opinion held: “It is at 
least doubtful whether the water could be 
seen from any place where the children law- 
fully were, and there is no evidence that it 
was what led them to enter the land. But 
that is necessary to start the supposed duty, 
There can be no general duty on the part of 
a landowner to keep his land safe for chil- 
dren, or even free from hidden dangers, if 
he has not, directly or by implication, in- 
vited or licensed them to come there.” 


This position is given a more “humane” 
treatment by Justice Dunn of the Illinois 
Supreme Court in a case involving a similar 
question.” He said: “It is not necessary, to 
make a defendant liable, that the attractive 
and dangerous thing should be visible from 
the street and that children should have 
been attracted to the premises by it. If an 
owner maintains dangerous conditions upon 
his premises to which he permits children 
to come, he must use ordinary care to guard 
them against danger which their youth and 
ignorance prevent them from appreciating. 
There is no implied invitation from the mere 
existence of a dangerous attraction which is 
not discoverable off the premises; but, if, to 
the knowledge of the owner, children habit- 
ually come upon his premises, where a 
dangerous condition exists to which they are 
exposed, the duty to exercise care for their 
safety arises, not because of an implied in- 
vitation, but because of his knowledge of 
unconscious exposure to danger which the 
children do not realize.” 

In a case decided by the Supreme Court 
of Pennsylvania,“ defendant owned a rail- 
road bridge which had a concrete abutment 
which rose to a height of twenty-four feet 
at the southeast end and was capped by an 
ornamental concrete cornice, which resem- 
bled an ornate chair and was characterized 
by children in the neighborhood as “the 
king’s throne.” This was accessible to chil- 
dren, who were in the habit of climbing onto 
the “throne” and playing games. Accom- 
panied by two other children, a girl who was 
six years and eight months old and was 
“awfully bright,” climbed to the top of the 
structure and sat on the “throne”. As she 
started to descend, she lost her footing, fell 


% Ramsey v. Tuthill Building Material Com- 
pany, 295 Ill. 395, 129 N. E. 127. 

3% McHugh v. Reading Company [8 CCH Negli- 
gence Cases 840], 346 Pa. 266, 30 Atl. (2d) 122, 
145 A. L. R. 319. 
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to the street below and was killed. Judg- 
ment of nonsuit was affirmed. The court 
held: “No danger is more commonly real- 
ized or risk appreciated, even by children 
than that of falling; consciousness of the 
force of gravity results almost from animal 
instinct. Certainly a normal child nearly 
seven years of age—indeed any child old 
enough to be allowed at large—knows that 
if it steps or slips from a tree, a fence, or 
other elevated structure, it will fall to the 
ground and be hurt. It may be that some 
children, while realizing the danger, will dis- 
regard it out of a spirit of bravado, or be- 
cause, to use the language of the restate- 
ment, of their ‘immature recklessness,’ but 
the possessor of land is not to be visited 
with responsibility for accidents due to this 
trait of children of the more venturesome 
type.” Why not? Why should the owner 
of land be immune from responsibility to- 
ward children who are known by him to 
come into his property d play on or 
around an object which is a known hazard 
for children in the eyes of a reasonably 
prudent man? The social responsibility of 
a community for the health and physical 
well-being of its children should not be 
made subservient to the protection of prop- 
erty rights. The courts have all too often 
failed to recognize this responsibility. In 
the larger number of cases where recovery 
has been denied the injured minor, the real 
reason behind the decision has been, not 
that the hazard did not exist or that children 
were not attracted to it, but that the prop- 
erty owner would thereby be burdened with 
a greater obligation toward trespassing chil- 
dren than the courts chose to impose. For 
example, in an earlier Pennsylvania case™ a 
seven-year-old girl fell from a dilapidated 
bench on which she was playing and an iron 
rod which protruded three inches from one 
of the concrete supports of the bench pene- 
trated her body. Recovery was allowed on 
the ground that the protrusion constituted a 
peculiar and unrealized hazard. The only 
difference between this case and the McHugh 
case is that in the latter case the girl had 
the misfortune of falling from an object that 
was on private property. 


Private v. Public Premises 


In an Oregon case,” a jury’s verdict for 
plaintiff was reversed and recovery was de- 
nied for the death of an eight-year-old boy 


_ 


* Bonczek v. City of Philadelphia [3 CCH Neg- 
ligence Cases 1051], 338 Pa. 484, 13 Atl. (2d) 414. 


* Carr v. Oregon-Washington Railroad & Navi- 
gation Company, 123 Ore. 259, 261 Pac. 899. 


Minor’s Rights 


who was killed while playing around a pile 
of ties on defendant’s property when one of 
the ties fell on him. Plaintiff charged that 
defendant was negligent in placing the ties 
in an insecure manner and that it allowed 
children to play in its yard and have access 
to the piles of ties thereon. The court, ig- 
noring the judgment of the jury and evi- 
dence of defendant’s negligence, refused to 
impose liability on the ground that “If the 
law should regard such a common object as 
a pile of ties an attractive nuisance, it would 
lead to vexatious and oppressive litigation 
and impose upon owners a burden of vig- 
ilance and care which would materially im- 
pair the value of property and seriously 
cripple owners in making beneficial use of 
the property.” This lachrymose solicitude 
for the rights of property owners is slightly 
extravagant. If it becomes a choice between 
crippling a property right or crippling a child’s 
limb or his safety in his community, the for- 
mer should more readily be sacrificed. Appar- 
ently, if the same pile of ties had been on a 
public highway, and the element of the 
child’s trespass absent, the court might have 
reached a different decision, for it explained 
away some former opinions in the following 
manner: “It is true that in MacDonald v. 
O’Reilly, 45 Or. 589, 78 Pac. 753, and in Bur- 
roughs v. Pac. Tel. & Tel. Co. [109 Or. 404, 
220 Pac. 152], the child was injured by wooden 
objects not generally regarded as dangerous; 
but in neither case were the facts of the 
turntable cases involved. In MacDonald v. 
O’Reilly the pilings that took the boy’s life 
were in a public street. In Burrouglts v. Pac. 
Tel. & Tel. Co., two telephone poles were 
placed upon a vacant lot and abandoned by 
the defendant. Thus the element of trespass 
was not involved in either case; the plaintiffs 
were not required to prove that the child 
had been allured. ... In Kramer v. Southern 
R. Co., 127 N. C. 330, 52 LRA 359, 37 SE 
469, the ties were piled in a public place; the 
plaintiff recovered. The court said, however, 
that, had they been piled upon the premises 
of the defendant, the result would have been 
otherwise.” And in a New York case,” it 
was held that: “An object may be a dan- 
gerous attraction imposing liability for in- 
jury to a child, when it is located in a public 
highway, although the same thing would im- 
pose no liability if located upon private 
premises where children have no right to 
go.” This language is tantamount to a re- 
jection of the attractive nuisance doctrine, 
for if the alluring or dangerous object is 


% Tierney v. New York Dugan Brothers, 288 
N. Y. 16, 41 N. E. (2d) 161, 140 A. L. R. 534. 
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on a public highway or a place where the 
child has a legal right to be, the minor’s 
rights are adequately protected by the com- 
mon-law rules of negligence. In such cases 
the alluring or attractive nature of the device 
is only incidental to the general proof of the 
negligence of the defendant, whereas in the 
application of the attractive nuisance doc- 
trine, proof of the alluring character of the 
device or instrumentality that caused the in- 
jury is the necessary element that excuses 
the trespass of the minor into the defendant’s 
property, where such device is located. 
Whether any object is attractive to children 
so as to permit application of the doctrine 
should more properly be an open question 


of fact for the jury, rather than a question 
of law. 


The fact that the courts have undertaken 
to define, as a matter of law, what objects 
are or are not attractive to children, has 
made the application of the doctrine un- 
predictable and has prevented it from de- 
veloping into a clear-cut, reliable rule of 
law. Indeed, the difficulty of determining 
the kinds of things to which the attractive 
nuisance doctrine is properly applicable has 
been regarded by some courts as the reason 
for rejecting the doctrine altogether.” 


[The End] 


* Friedman v. Snare & Triest Company, 71 
N. J. L. 605, 61 Atl. 401, 70 L. R. A. 147. 


ge 


CAN YOU DECIDE—The Case of the Restaurant Shooting 


NICE YOUNG LADY, whom we shall 
LX call Mary, was eating all by herself in 
a café when two soldiers at the bar started 
to argue about which one should have the 
honor of paying for the drinks. The argu- 
ment started on a friendly basis, but sud- 
denly it developed a little heat. At last it 
that the bouncer 
his had the same effect as pouring 


became so heated inter- 
vened. 
gasoline on hot coals, so the policeman sta- 
tioned outside the door was called in. For 


some unexplained reason, all this commo- 


tion over who should pay for the drinks 
irritated a third soldier, who was sitting in 
a booth, to the point that he pulled out his 
gun and started firing it at the floor. 
Well, little Mary didn’t mind so much 
when the argument started, and she may 
have looked a second time when the bouncer 
intervened. She may have cringed a bit and 
shrunk a little farther back in the corner 
of her booth when the cop joined in the 
fray. But when the third soldier started 
shooting—this was too much for Mary, and 
she made it to the top of the juke box ina 
jump and a half. Poor Mary, perched as 
she was on all fours in an apparently safe 
place, stopped one of those bullets. Well, 
you can’t blame her very much for being 
indignant about the whole affair, and she 
thought that she was entitled to damages 
from the owner of the café. How would you 


> 


cecide! 

The court held that the act of the third 
soldier was an intervening agency. The 
moment he began shooting, any negligence 
of the café owner faded out of sight and 
ceased to be a substantial contributing cause 
of what followed. Addison v. Green Cafe, 
Inc. Massachusetts Supreme Judicial Court. 
Suffolk. February 3, 1949. 16 CCH NEGLI- 
GENCE Cases 707. 
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‘| What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 305), 
Life Insurance Contracts (page 310), Automobile Policies (page 318), 
and Fire and Casualty Contracts (page 314), as Reported 
by CCH INSURANCE LAW REPORTS 


NEGLIGENCE 


Warehouseman’'s Liability— 
Produce Damaged 


During an unusually heavy hurricane, 
bags of cocoa beans stored in defendant’s 
warehouse were damaged by water which 
ran into the warehouse from an overflow- 
ing sewer. In view of the testimony that 
no steps were taken to protect the goods 
until the second day of the storm, in view 
ff the conflicting testimony as to the exist- 
ence of dunnage, a method of placing the 
goods on a temporary wooden flooring 
above the cement floor to prevent mildew, 
and in view of the fact that some damage 
was caused, not by water, but by oil un- 
related to the storm, the case was properly 
submitted to the jury for determination of 
whether the damage was the result of an 
Act of God. Judgment for plaintiff was 
afirmed.—Bachman Chocolate Manufactur- 
ing Company v. Lehigh Warehouse and 
Transportation Company, Inc. New Jersey 
Supreme Court. Filed January 3, 1949. 
16 CCH NEGLIGENCE CASES 612. 


Boy Drowned in City Storm Sewer 


While riding his bicycle after a heavy 
rain, plaintiff’s son struck an excavation left 
in the street by employees of the city en- 
gaged in constructing a sewer. The boy 
was thrown into the excavation and swept 
by the flood waters into a drainage pipe 
which was not protected by a grating, and 
drowned. The controlling question was 
whether the construction and maintenance 


Negligence 


of the sewer, a non-revenue project, was a 
governmental or proprietary function. While 
the jury found that substantial use was not 
being made of the sewer for promoting the 
sanitary conditions in the neighborhood, 
the evidence disclosed that the sewer 
drained surface water from the area served 
by it, and that this drainage of surface water 
served to promote and further sanitation 
in the community. This established that 
the maintenance of the storm sewer was a 
governmental function. Judgment for de- 
fendant was affirmed.—Dilley et ux. v. City 
of Houston. Texas Court of Civil Appeals, 
Galveston. January 27, 1949. Rehearing 
denied, February 17, 1949. 16 CCH NEctI- 
GENCE CAsEs 770. 


Two Falls—Two Grease Pits 


Plaintiff left his automobile parked in 
defendant’s garage during the night. The 
next morning when he went to the garage 
and asked one of defendant’s employees for 
his automobile, the employee told him that 
his automobile was parked on the first floor 
and directed plaintiff to get it himself. In 
walking toward the place where the auto- 
mobile was located, plaintiff fell into a 
grease pit. He extricated himself, but, in 
attempting to walk away, fell into another 
grease pit, receiving serious injuries. The 
jury returned a verdict for plaintiff in the 
amount of $25,000, which the court reduced 
to $500 on the ground that the injuries from 
the second fall were caused by plaintiff’s 
contributory negligence in taking no pre- 
caution for his own safety. The reviewing 
court held that it was error to thus reduce 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 


EN 


the judgment, without plaintiff's consent. 
The trial court should have granted a new 
trial if it believed the verdict was against 
the weight of the evidence.—Lewis v. Arcade 
Garage, Inc. Ohio Court of Appeals. May 
21, 1948. 16 CCH NEGLIGENCE CAsEs 778. 


Farm Worker Attacked by Bull 


Plaintiff was employed on defendant’s 
dairy farm. While he was bringing the herd 
into the barn, in compliance with specific 
orders and directions of defendant, he was 
suddenly attacked and seriously gored by 
the bull, with the result that his right leg 
was amputated, and he suffered internal in- 
juries. The complaint charged defendant 
with wilful and wanton misconduct in 
refusing to dehorn the bull and in aggravat- 
ing and annoying the bull by sling shot and 
rocks, fastening a seat cushion spring onto 
the horns, and beating the bull with a board, 
with the result that it became vicious and 
dangerous. A judgment of dismissal was 
affirmed because plaintiff's amended com- 
plaint lacked the essential allegation that 
plaintiff was free of contributory wilful and 
wanton misconduct.—Prater v. Buell. Illinois 
Appellate Court, Third District. February 
28, 1949. 16 CCH NEGLIGENCE CAseEs 774. 


Teacher Falls in Corridor— 
Principal's Liability 

A high school teacher was injured by a 
fall on the corridor floor, which had been 
washed and left wet and slippery. Suit 
was brought against the principal and the 
superintendent of schools. The declaration 
charged that a subordinate employee of 
the school negligently washed the floor and 
left it in a dangerous condition and that 
the employee was subject to the control 
and authority of the principal. At the most, 
the principal was charged with an act of 
nonfeasance rather than misfeasance. The 
relation of master and servant does not 
exist between public officers and their sub- 
ordinates, and hence public officers are not 
liable for the negligence of their subordi- 
nates unless they cooperate in the act com- 
plained of, or direct or encourage it. Plaintiff's 
allegations were not framed so as to bring 
her case within the scope of the rule, 
and the trial court did not err in sustain- 
ing defendants’ demurrer.—Gray v. Wood 
et al. Rhode Island Supreme Court. Febru- 
ary 25, 1949. 16 CCH NEGLIGENCE CASES 
765. 
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Drain Pipe Causes Nuisance 


A railroad had constructed an overpass 
to carry its tracks over a city street, In 
order to provide a footway for pedestrians, 
instead of removing an abutment of the 
overpass and lengthening the bridge, the 
city took land beneath the tracks and con- 
structed a concrete tunnel. Emerging from 
the north end of the tunnel, plaintiff fell 
upon ice formed by water from a drain 
pipe in the wing wall of the abutment, 
Although the railroad did not insert the 
pipe in its wall, it had been inserted by 
the city to serve a purpose useful to the 
railroad by draining the stone fill which 
it had requested be placed between the two 
walls. The court entered judgment for 
plaintiff, holding that the nuisance, if not 
originally created by the railroad, was 
adopted and maintained by it.—Clark », 
New York Central Railroad Company. 
Massachusetts Supreme Judicial Court. 
Suffolk. February 8, 1949. 16 CCH Necut- 
GENCE CASEs 779. 


Boy Thrown from Coal Car 


The thirteen-year-old plaintiff was walk- 
ing near defendant’s railroad tracks when 
two boys called him and asked that he 
climb in a coal car to assist them in re- 
moving a plank, which they intended to 
split and sell as kindling. Plaintiff com- 
plied, when, without warning, the train 
started, and he was thrown from the car, 
run over by the train, and as a consequence 
lost both arms. Plaintiff argued that it 
was negligence upon the part of the rail- 
road to permit the children of the town to 
make a playhouse of its standing and mov- 
ing cars and to acquiesce in this practice 
for thirty or forty years, and that instead 
of prohibiting such a practice, defendant 
actually invited the children to play on and 
about the cars and on prior occasions en- 
couraged them in cleaning out the empty 
cars en route to the coal fields. Evidence 
of what took place on prior occasions was 
properly held incompetent. A person pert- 
mitted to come on the property of another 
for the benefit of the former is a licensee. 
The boys were undertaking to get a plank 
out of the car for their own benefit. The 
evidence being entirely insufficient to take 
the case to the jury on the question of ex- 
press invitation, and there being an entire 
lack of evidence that the conductor or any 
of the train crew knew of the presence ot 
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WHAT THE COURTS ARE DOING 


the boy on the train or his position of peril, 
the trial court properly gave a peremptory 
instruction in favor of the railroad.—Durbin, 
etc. v. Louisville & Nashville Railroad Com- 
pany. Kentucky Court of Appeals. Febru- 
ary 18, 1949. 16 CCH NEGLIGENCE CAsEs 775. 


Rented Plane Wrecked 


A plane rented by plaintiffs to defendant 
was wrecked when defendant ran the plane 
into a fence, which was obscured by weeds 
at the end of a runway at plaintiffs’ airport. 
The trial court erred in refusing to charge 
the jury that it was plaintiffs’ duty to 
keep the runways reasonably clear from 
obstructions or to place warning signs of 
obstructions. Furthermore, defendant was 
entitled to a more explicit instruction on 
the duties of the bailor than was given. 
Judgment for plaintiffs was reversed and 
the cause remanded.—Stevenson et al. v. 
Reimer. Iowa Supreme Court. February 8, 
1949. 16 CCH NEGLIGENCE CAsEs 771. 


Wrongful Drainage of Gas 
and Distillate 


Petitioners owned’ lands which overlaid 
approximately fifty per cent of a huge 
common reservoir of gas and distillate. Re- 
spondents drilled an offset well near peti- 
tioners’ lands. The well caught fire and 
destroyed large quantities of gas and 
distillate from under petitioners’ lands. The 
jury awarded petitioners damages for the 
gas and distillate wasted “from and under” 
their lands, finding that respondents were 
negligent in failing to use drilling mud of 
sufficient weight and that such negligence 
was the proximate cause of the well’s blowing 
out. This court held that the intermediate 
court erred in ruling that under the law of 
capture petitioners could not recover for 
the wrongful drainage. Judgment for re- 
spondents was reversed.—Elliff et al. v. 
Texon Drilling Company et al. Texas Su- 
preme Court. March 3, 1948. 16 CCH 
NEGLIGENCE CASES 722. 


Open Spaces in Lobby Mat 

Plaintiffs 
defendants’ office building to inspect the ten- 
ant’s newly refurnished office. While cross- 
ing the lobby plaintiff wife tripped on a 


were invited by a tenant in 


rubber mat and fell. The mat contained 
Open spaces measuring one and one-sixteenth 


Negligence 


NEGLIGENCE 


of an inch by ten-sixteenths of an inch. In 
walking, the standard size heel of a 
woman’s shoe meets the floor at various 
angles dependent upon the stage of the step 
then involved. If the heel met the mat 
directly over an open space at an angle, 
it would inevitably enter and become 
wedged in that space. Reversing a judg- 
ment of nonsuit, the court ruled that it was 
for the jury to determine whether defend- 
ants’ failure to change the mat or warn the 
public constituted negligence —Blumberg et 
al. v. M. & T. Incorporated et al. California 
District Court of Appeal, First District, 
Division One. February 7, 1949. 16 CCH 
NEGLIGENCE CASES 764. 


Power Lines Damaged by Plane 


A gas and electric company sought re- 
covery under the Federal Tort Claims Act 
for damage to its electric power lines and 
supporting standards which were struck by 
a plane, flown at a 200 to 235 foot elevation 
by a non-commissioned officer of the Coast 
Guard. The plane had been seen flying 
at this low elevation for some five minutes 
throughout the surrounding country before 
it disappeared behind a 500 foot hill and did 
not reappear. Reversing a judgment of dis- 
missal, the court upheld plaintiff’s conten- 
tion that the trial court erred in holding that 
the res ipsa loquitur doctrine did not apply. 
The negligent flying witnessed five seconds 
before the plane came in contact with the 
wires could be inferred to be the proximate 
cause of the damage. There arose a pre- 
sumption of continuing negligence during 
the five-second period which defendant 
must overcome by proof that there was no 
negligence.—San Diego Gas & Electric Com- 
pany v. United States of America. United 
States Court of Appeals for the Ninth Cir- 
cuit. February 14, 1949, 16 CCH NEGLIGENCE 
CAsEs 756. 


Elevator Passenger Struck by Door 


On leaving an elevator in defendant’s 
office building, plaintiff wife either walked 
into, or was struck by, the elevator door. 
Plaintiff relied upon the negligent act of 
the operator in allowing the door, after it 
had been fully opened, to close upon her 
as she was passing through the doorway. 
On the other hand, defendant contended 
that plaintiff started to leave the elevator 
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’ NEGLIGENCE 
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too soon and negligently collided with the 
door before it was fully opened. The 
record contained evidence in support of 
either theory. A disputed fact was before 
the jury for determination. Hence, the 
trial court erred in instructing on the doc- 
trine of res ipsa loquitur. Judgment for 
plaintiff was reversed and the cause re- 
manded for a new trial_—Carbery et vir v. 
Fidelity Savings & Loan Association, Wash- 
ington Supreme Court, Department One. 
January 20, 1949. 16 CCH NEGLIGENCE 
Cases 716. 


Water Well Damaged— 
Geophysical Explorations 


Defendant, engaged in making geophysical 
tests for oil upon plaintiff’s land, used 
explosives too near a water well with the 
result that the water supply was released 
and disappeared. Defendant argued that 
it would not be liable unless it was guilty 
of negligence in the manner and method 
of conducting the explorations and that 
there was no proof that the operations were 
not conducted according to approved 
methods and practices. The declaration 
alleged that defendant went upon the land 
without authority, and plaintiff presented 
his proof upon the theory that defendant 
was a trespasser ab initio of its 
violation of the limited permission for the 
exploration to be made, and was also negli- 
gent in exploding the dynamite too near 
the well and plaintiff’s residence. Plaintiff 
assumed a greater burden than was neces- 
sary. If defendant was a trespasser, as 
found by the jury, it was liable for the 
property damage without regard to the 
degree of care with which its explorations 
may have been conducted. Judgment for 
plaintiff was affirmed.—General Geophysical 
Company v. Brown. Mississippi Supreme 
Court. February 14, 1949. 16 CCH NEctI- 
GENCE CASES 727, 


because 


Stylet Left in Patient 


Plaintiff, who was suffering from pleurisy, 
was given a series of treatments known as 
aspirations in which a long needle was in- 
serted into his pleural cavity to drain off 


pus and fluids. A small wire-like metallic 
object, known as a stylet, became dislodged 
from the bore of the needle and was left 
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in the cavity. Conceding that these facts 
made out a case for the application of the 
res ipsa loquitur doctrine, defendant doctor 
assumed the burden of demonstrating to 
the jury that the stylet was inserted into 
plaintiff's body and remained there through 
no fault or negligence on his part. He and 
his witnesses testified that the hypodermic 
needles and other instruments used in this 
treatment were furnished, prepared and 
sterilized by the employees of the hospital 
over which defendant had no control; that 
the approved practice among hospitals was 
to use a stylet in cleansing the hypodermic 
needles and either to remove the stylet from 
the needle before it was furnished the doctor 
for use, or have a bend or circle in the end 
of the stylet so that it could not become 
concealed in the bore of the needle; and 
that it would be bad practice for a doctor 
to discover a stylet concealed in the needle 
because a minute inspection by eye or other- 
wise might tend to destroy the sterile con- 
dition of the needle. The jury found that 
defendant overcame the presumption of 
negligence or any inference that might be 
drawn from the doctrine. The reviewing 
court upheld the judgment, ruling that there 
was no error in the charge to the jury as 
to the proper application of the doctrine— 
Irish v. Waterman. Tennessee Court of 
Appeals. January 14, 1949. 16 CCH Necu- 
GENCE CASES 549. 


Child Drowned 
in Waterworks Reservoir 


A nine-year-old girl and her aunt, who 
attempted to rescue the child, drowned in 
a deceptively deep waterworks reservoir of 
defendant municipality. Liability was de- 
nied on the ground that the child was a 
trespasser to whom it owed no duty except 
to refrain from wilfully and wantonly 
injuring her. The area around the reser- 
voir was used as a picnic grounds. Sloping 
walls and slick moss made the pool treacher- 
ous. The court was of the opinion that the 
reservoir constituted an attractive nuisance 
and that ordinary care and prudence re- 
quired warning signs, guards or fences. 
Judgment for defendant was reversed.— 
Williams, Admr., et al. v. Town of Morris- 
town et al. Tennessee Court of Appeals, 
Eastern Section. February 2, 1949. Re- 
hearing denied, February 26, 1949. 16 CCH 
NEGLIGENCE CASES 690. 
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WHAT THE COURTS ARE DOING 


High School Football Game— 
Sovereign Immunity 


A fifteen-year-old high school girl re- 
ceived fatal injuries when she fell into a 
concrete ramp in a parking lot on school 
premises while attending a football game. 
The court divided evenly on the question 
of whether or not the football game, for 
which there was a small admission charged, 
was a governmental function. As a result, 
the trial court’s ruling that the football 
game was a part of the school’s physical 
education program, a function which was 
governmental, was automatically affirmed. 
—Watson, Admx. v. School District of the 
City of Bay City. Michigan Supreme Court. 
Filed February 28, 1949. 16 CCH NEcLtI- 
ceNcE CASES 740. 


Fire Left by Construction Workers— 
Child Burned 


Construction company employees left a 
smoldering fire on a lot in the rear of a 
residence being built near plaintiffs’ home. 
Plaintiffs’ three-year-old son sustained fatal 
burns when he came in contact with the 
fre and hot ashes. The court was of the 
opinion that the fire, a very temporary con- 
dition, could not be classified as a nuisance, 
and failure to put it out or to guard it could 
only be casual negligence under any cir- 
cumstances. The fire was upon the con- 
struction company owner’s property. The 
child was no more than a licensee, if not 
a technical trespasser, and defendant owed 
him no duty to guard him from the fire. 
Judgment for defendant was affirmed.— 
Lentz et ux. v. Schuerman Building and 
Realty Company. Missouri Supreme Court, 
Division One. February 14, 1949. 16 CCH 
NEGLIGENCE CASEs 734. 


Youth Thrown from Train— 
Emergency Stop 


Discovering a young boy in a position of 
peril, hanging onto the ‘side of a car, de- 
fendant’s engineer immediately applied the 
emergency brakes. The court dismissed 
plaintiff’s motion for a new trial, holding 
that the contention that the engineer was 
negligent in the manner in which he applied 
the brakes was devoid of merit. The first 


Negligence 


NEGLIGENCE 


impulse of a normal man in charge of a 
train under the circumstances would be to 
stop its movement. There was no evidence 
that the sudden application of the brake 
caused any more jerking or jarring than 
a slow stop would have caused.—WNolley, 
etc. v. Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company, United States District 
Court, District of Minnesota, Fourth Divi- 
sion. February 14, 1949. 16 CCH NEctI- 
GENCE CASEs 751. 


Statute of Limitations— 
Tort Claims Act 


An action under the Tort Claims Act 
for damage to property was not commenced 
until more than one year after either the 
accrual of the claim or the passage of the 
statute. Plaintiff contended that the statute 
of limitations, was waived because claim was 
filed with and considered by the War De- 
partment and not declined by it until less 
than one year before suit was brought. 
The court affirmed the judgment for de- 
fendant, declaring that the government may 
not be sued except in strict accord with 
the conditions which it has imposed. Neither 
action nor neglect on the part of govern- 
mental officers will extend the time for suit 
which Congress has limited.—Anderegg v. 
United States of America. United States 
Court of Appeals for the Fourth Circuit. 
November 30, 1948. Certiorari filed, United 
States Supreme Court, February 28, 1949. 
16 CCH NEGLIGENCE CASEs 726. 


Pier Struck by Ship 


The propellors of defendant’s ship, which 
was being given a dock test, caused a wash 
which interfered with the intended landing 
of the Dodge, a vessel owned and operated 
by plaintiff, causing the Dodge to strike and 
damage plaintiff’s pier. The court was un- 
able to agree with the trial judge that the 
Dodge was free from negligence. The Dodge 
had no lookout. It was her duty to maintain 
a vigilant lookout to see and report what- 
ever was visible which would affect her nav- 
igation as she maneuvered to moor. Judgment 
for plaintiff was reversed —IJra S. Bushey & 
Sons, Inc. v. United States of America. United 
States Court of Appeals for the Second Cir- 
cuit. February 11, 1949. 16 CCH NEGLIGENCE 
Cases 714. 
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LIFE — Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported 
by CCH LIFE INSURANCE REPORTS 


Income Certificate 
Is Not Life Insurance 


A clause in the insured’s will read: “My 
sister... has been taken care of by my life 
insurance policies payable at my death. 
Therefore, I leave her nothing.” It was 
the sister’s position that this clause of the 
will had the effect of making her the bene- 
ficiary of an income certificate in which the 
insured had named his daughter-in-law the 
beneficiary. The court ruled to the con- 
trary, declaring that the certificate was not 
a life insurance policy, but was a certificate 
of deposit of the proceeds of the endowment 
policy which matured in 1938.—Smith v. 
Smith. United States Court of Appeals for 
the Eighth Circuit. February 17, 1949, 13 
CCH Lire Cases 683. 


“Loss of Sight’’ Construed 


The insured’s life insurance policy provided 
for payment in full in the event the insured 
“loses permanently the sight of both eyes.” 
The insured argued that the words “shall 
lose permanently” did not mean a “total 
loss” of the ability to see, but should be 
construed to mean a “partial loss” 


sight. 


of eye- 
The court ruled that only one con- 
struction could be placed upon the clause, 
namely, that the insured must lose “perma- 
nently” the sight of both eyes before he 
would be entitled to 
no such evidence. 


recover. There was 
On the contrary, the 
evidence was that eyesight in only one eye 
was lost.—Griffin v. Carolina Life Insurance 
Company. Georgia Court of Appeals. Feb- 
ruary 11, 1949. 13 CCH Lire Cases 674. 


Two Wives—No ‘‘Widow" 


Two wives claimed the proceeds of a 
National Service Life Insurance policy, but, 
for lack of a “widow”, the proceeds went, 
under the provisions of the Act, to the in- 
The 
named beneficiary never qualified as a legal 
wife. Her marriage was invalid because it 
was performed prior to the entry of a final 
divorce judgment in an action involving the 
insured. Though void, the second marriage 


did not nullify the effect of the dissolution 
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sured’s child by his first marriage. 


of nor restore the insured’s first marriage 
—Anna Gehm v. United States of America, 
Frieda Gehm et al., Impleaded Defendants 
United States District Court, Southern Dis- 
trict of New York. February 8, 1949. 13 
CCH Lire Cases 677. 


Undertaking and Insurance 
Combination Illegal 


For many years, South Carolina, along 
with other states, prohibited the payment 
of insurance proceeds in merchandise or 
services. Subsequently, by statute, it was 
made unlawful for a life insurance company 
or agent to operate an undertaking business, 
and for an undertaker to serve as agent for 
a life insurance company. Criminal sanc- 
tions were provided. ‘The United States 
Supreme Court upheld the validity of the 
statute, declaring that “The South Carolina 
legislature is not alone in seeing evils in 
this kind of insurance, and in invoking its 
police powers to combat them. We cannot 
say that South Carolina is not entitled to 
call the funeral insurance business an evil, 
nor can we say that the statute has no rela- 
tion to the elimination of those evils.”— 
Daniel, Attorney General of South Carolina 
et al. v. Family Security Life Insurance Com- 
pany et al. United States Supreme Court 
February 28, 1949. 13 CCH Lire Cases 675 


Latent Tuberculosis Activated by Fall 


The insured sustained a scalp wound and 
eight broken ribs in a fall from the root 


of his garage. 
pneumonia 


Two days later traumatic 
developed, which activated a 
latent tubercular condition and caused his 
death some twelve weeks later. Defendant 
denied double indemnity liability on the 
ground that death did not result from bodily 
injury effected solely through external, violent 
and accidental means, but from a pre-exist- 
ing infirmity. Plaintiff argued that the 
Missouri rule is that where the accidental 
injury activates a dormant disease or in- 
firmity which results in death, the accidental 
injury is regarded as the sole cause of death 
The court was of the opinion that the evi- 
dence made a submissible issue as to whether 
the accident was the proximate cause of death 
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rere 


judgment for double indemnity was affirmed. 
—Young v. New York Life Insurance Com- 
pany. Kansas City Court of Appeals, Mis- 
sour, March 7, 1949. 13 CCH Lure 
Cases 703. 


Wife Shoots Husband 
“Accidental Means”’ 


The insured was shot and killed by his wife, 
the beneficiary of his accident insurance policy, 
during a family argument. The fundamental 
question was whether the death was effected 
lirectly and independently of all other causes 
through accidental means within the policy 
terms. The court declared the applicable rule 
to be that if an insured is killed or injured 
in an affray with another, his death is caused 
by accidental means, even though he be the 
aggressor, if it appears that he did not rea- 
sonably anticipate that his acts or course of 
action would result in death or bodily in- 
jury at the hands of his antagonist. The 
jury’s finding that the insured was not 
engaged in such conduct that he could have 
anticipated death as a result was not un- 
warranted. Judgment for the beneficiary 
was afirmed.—Akins v. Illinois Bankers Life 
Assurance Company. Kansas Supreme Court. 


March 5, 1949. 13 CCH Lire Cases 710. 


“Engaged in Naval Service” 
Exclusion Construed 


An income policy insuring plaintiff against 
disability resulting from injury or sickness 
provided that the insurance did not cover 
“disability resulting wholly or partly, di- 
rectly or indirectly from sickness contracted 
while the insured is engaged in military or 
naval service in time of war, ...(b) sickness 
caused by war or by any act of war... .” 
While the insured was serving as a Navy 
medical officer at an induction center, he 
contracted scarlet fever and soon thereafter 
suffered an attack of acute myocarditis, 
which led to his total disability. The court 
determined that the wording of the exclu- 
sion clause indicated that plaintiff’s status 
at the time his disability originated was 
made the criterion rather than the cause 
of the disability, and that the word “en- 
gaged” did not convert it into a result 
clause. Judgment was entered for the in- 
surer—Mullen v. Pacific Mutual Life Insur- 
ance Company. United States District Court, 
Eastern District of Pennsylvania. February 
25, 1949. 13 CCH Lire Cases 715. 


Life 


Notice of Disability— 
““As Soon as Possible’’ 


The insured’s life insurance policy con- 
tained a total and permanent disability pro- 
vision requiring that notice of claim be 
given during the lifetime of the insured and 
during the period of disability, and that fail- 
ure to give such notice would invalidate 
any claim unless it was shown not to have 
been reasonably possible to give such notice 
and that notice was given as soon as was rea- 
sonably possible. Since the insured was pre- 
vented from giving written notice because of 
his physical and mental condition, and the 
effect of drugs, the clause “if it be shown 
not to have been reasonably possible to give 
such notice” was effective, and payment of 
the second annual premium was not neces- 
sary because of his total and permanent dis- 
ability. Judgment for the beneficiary for 
the face amount of the policy was affirmed. 
—Brown v. Security Mutual Life Insurance 
Company of Lincoln, Nebraska. Nebraska 
Supreme Court. Filed March 3, 1949. 13 
CCH Lire Cases 726. 


Change of Beneficiary Attempted 


Shortly after the insured left his wife and 
went to live with their daughter, he executed 
a declaration that his group insurance certifi- 
cate was lost and requested that his daughter 
be made beneficiary. A new certificate was 
issued and all prior certificates cancelled. 
The original certificate, which named the wife 
beneficiary, remained in her possession. The 
insured made no request for her to surrender 
it, and the trial judge found that such a request 
would have been refused because of ill feeling. 
The court upheld the change as valid, declar- 
ing that an attempted change will not fail 
where the original beneficiary withholds the 
certificate, thus preventing its surrender for 
recording of the change. It was immaterial 
that the insured represented the certificate 
as lost instead of withheld from his posses- 
sion.—Alfama v. Rose et al. Massachusetts 
Supreme Judicial Court. Suffolk. February 
4, 1949. 13 CCH Lire Cases 701. 


Heart Attack Resulting 
from Fall on Stairs 


The insured fell down the basement stairs 
of his home, receiving elbow and shoulder 
bruises. He complained of pains in his 
chest and neck and of headaches. There 
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was no evidence of an external swelling on 
the back of his head. About two weeks 
later he was hospitalized and treated for 
an embolism, which was attributed to the 
fall. Some two weeks later the insured 
died of a coronary occlusion. The court 
was of the opinion that there was sufficient 
evidence to sustain the jury’s finding that 
death was the result of bodily injuries sus- 
tained in an accident, which, independently 
and exclusively of disease, resulted in death 
within the meaning of the insured’s acci- 
dent policy, there being no proof that he 
suffered from a heart condition prior to his 
fall.—Letz v. World Insurance Company. Ili- 
nois Appellate Court, Third District. Feb- 
ruary 28, 1949. 13 CCH Lire Cases 695. 


Nonassignable Policy 
Assigned in Divorce Decree 


On the day after plaintiff obtained a divorce 
decree, assigning to her all rights in her for- 
mer husband’s life insurance policy, she offered 
to surrender the policy to the insurance 
company and demanded its cash surrender 
value. The assignment by the decree was 
made pursuant to a statute providing that 
“Every divorce decree shall determine all 
rights of the wife to the proceeds of a policy 
on the life of her husband, in which she 
was designated beneficiary, whether 
such contract was heretofore or shall here- 
after be written.” The policy expressly 
provided that it was nonassignable and that 
in the event of default in premium pay- 
ments, in the absence of an election to receive 
the cash surrender value, the policy would 
continue as extended term insurance. The 
court upheld the insurer's position that only 
the insured had the right to surrender the 
policy and receive the cash value. To con- 
strue the statute so as to give plaintiff a 
substituted right of election would impair 
the obligation of contract.—Byyelich v. John 
Hancock Mutual Life Insurance Company. 
Michigan Supreme Court. February 28, 1949. 
13 CCH Lire Cases 684. 


Who Pays Solicitors’ Commissions? 


A group of solicitors, who had been hired 
by a sales agency, sought to collect commis- 
sions due them from the insurance company, 
which they were unable to collect from the 
agency. A solicitor for an insurance agency, 
who finds purchasers for insurance that the 
agency has been employed to sell, must look 
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for his compensation to the agency, and not 
to the insurance company, unless the insur- 
ance company has directly or indirectly 
made him its agent or otherwise undertaken 
to pay him. The sales company’s onl) 
business was selling insurance for the in- 
surance company and was organized for 
that purpose. The two corporations used 
one office. The insurance company’s president 
was president of the sales company and owned 
most of its stock. He acted for both corpora- 
tions in making the original contract between 
them, which contract was heavily loaded in 
favor of the sales company. However, there 
was no evidence that the solicitors were misled 
into supposing that in contracting with the 
sales company they were contracting with 
the insurance company. Judgment for the 
insurance company was aflirmed.—Rutledge 
et al. v. United Services Life Insurance Com- 
pany. United States Court of Appeals for 
the District of Columbia Circuit. October 
25, 1948. 13 CCH Lire Cases 702. 


Aunt and Mother 
Claim NSLI Proceeds 


In designating a beneficiary of his National 
Service Life Insurance policy, the insured 
named his estate. However, Section 802 (j) 
precludes payment to the heirs or legal rep- 
resentatives. Only survivors within the 
permitted class may be named beneficiaries 
The question for determination, in the ab- 
sence of a designated and qualified beneficiary 
in the insurance policy, was whether the 
mother, as natural parent, or the aunt, as 
one claiming to stand in loco parentis to the 
insured, was entitled to the benefits of the 
policy. Section 802 (g) permits the aunt 
to recover as a person in loco parentis if 
designated beneficiary. The application and 
policy were barren of anything suggesting 
that the aunt was designated beneficiary 
Therefore, the proceeds were awarded to 
the mother.—Bearhart v. United States of 
America et al. United States District Court, 
District of Minnesota, Fifth Division. March 
8, 1949. 13 CCH Lire Cases 723. 


Change of Beneficiary— 
One or Both Policies? 


The insured had originally named _ his 
mother as beneficiary of his two National 
Service Life Insurance policies. About a 
week after he married, he signed at Camp 
Pickett W. D. A. G. O. Form No. 41, a 
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paper entitled “Designation or Change in 
Address of Beneficiary,” and provided for 
use in designating or changing the bene- 
ficiary of gratuities, and not National Service 
Life Insurance. However, by mistake, this 
form was sometimes used to designate a 
change in the beneficiary named in a Na- 
tional Service Life policy. The soldier did 
not see his wife again, but wrote her daily, 
and in one of these letters stated, “Forgot 
to mention in yesterday’s letter about trans- 
ferring the insurance policy over to you. Well, 
[ got that straightened out here.” The court 
held that it was reasonable to believe that the 
soldier intended to let one policy remain 
as issued with his mother as_ beneficiary. 
Judgment of the lower court awarding the 
proceeds of both policies to the widow was 
reversed.—/rancesca Gandolfo Senato vw. 
United States of America v. Nettie Senato. 
United States Court of Appeals for the Second 
Circuit. March 16, 1949. 13 CCH LiFe 
Cases 708. 


Heart Condition Concealed— 
Imputed Knowledge Rule 


The insured signed a written application 
for an industrial life policy on January 8, 
which denied that he had received institu- 
tional, hospital, medical or surgical treat- 
ment or attention within two years of the 
date of the signing of the application. The 
policy was issued on January 26. On Jan- 
uary 20, the insured was hospitalized and 
remained in the hospital until his death on 
February 9. It was admitted that prior to 
the date of signing the application the bene- 
ficiary, and possibly the insured, were ad- 
vised by a physician that the insured was 
not an insurable risk. ‘The beneficiary also 
admitted that the insured suffered from a 
serious heart ailment within two years pre- 
ceding the date of the application. She 
testified that she did not believe that the 
policy would be issued if the agent com- 
municated all the facts she told him and 
for this reason she had failed to pay the 
first premium on the policy. The court held 
that the “When Policy Is Voidable” clause 
Was not waived. Since the only hope that 


the insured and the beneficiary had that 
the insurer would issue the policy was that 
the insured’s illness would not be disclosed, 
and since the beneficiary knew that the 
agent did not inform the insurer, the excep- 
tion to the general rule imputing the knowl- 
edge of the agent to the principal applied. 
Judgment for the insurer was affirmed.— 
Jacobs v. Metropolitan Life Insurance Com- 
pany. Louisiana Court of Appeal. March 14, 
1949. 13 CCH Lire Cases 730. 


Group-insured Employee Dies 
During Option Period 


The group life policy insuring plaintiff's 
husband provided that “the insurance of an 
employee shall end on December 24 
next following the date of the termination 
of his employment with the employer.” In 
May, 1940, the Centralia business of the 
Central Illinois Public Service Company 
was discontinued, and the plant was sold 
to the employees, who continued its opera- 
tion and arranged with the employer to have 
the insurance continue in force until Decem- 
ber 24 next following such termination of 
employment. On December 12, plaintiff's 
husband suffered a heart attack while at 
work and died on December 29, 1940. Sub- 
sequently, plaintiff demanded that defendant 
issue a straight life policy in favor of her 
husband, which demand was refused. The 
group policy contained a provision that in 
the event of the insurance terminating be- 
cause of termination of employment, the 
employee had the right, upon written appli- 
cation and payment of the required premium 
to the company within thirty-one days after 
the date of termination of the insurance, to 
obtain a new and individual policy of life 
insurance. However, this thirty-one day 
option period did not operate to extend the 
life insurance protection of the former in- 
surance. The privilege extended to plaintiff 
alone and did not survive his death. Judgment 
for the insurer was affirmed.—Crutchfield v. 
Continental Assurance Company. Illinois Ap- 
pellate Court, Fourth District. February 7, 
1949. 13 CCH Lire Cases 699, 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Life Insurance Contracts as reported by 
CCH FIRE-CASUALTY INSURANCE REPORTS 


Failure to Disclose 
Criminal Record—"'Dry”’ Risk 


Defendant denied liability on a salesmen’s 
floater policy on the ground that plaintiff 
had concealed the fact that eight years 
before purchasing the policy he had been 
convicted in a federal court of the crime 
of concealing assets from his trustee in 
bankruptcy. Plaintiff was asked no ques- 
tions and did not sign an application. 
Under the marine rule, the insured is bound, 
although no inquiry be made, to disclose 
every fact material to the risk within his 
knowledge. The lower court held that the 
marine rule applied and entered judgment 
for the insurer. On appeal, this court re- 
versed, declaring that there was nothing 
marine about the policy or the risk, as men 
ordinarily use the word “marine.” The 
policy covered furs and was a “dry” rather 
than a “wet” risk in insurance jargon. The 
mere use of the words “marine insurance” on 
everyday nonmarine insurance did not war- 
rant the application of the drastic rules 
of marine insurance law. Since the ordi- 
nary rule as to concealments applied, plain- 
tiff’s failure voluntarily to come forward 
with the story of his past did not void the 
policy —Stecker, d. b. a. B. H. Stecker Com- 
pany v. American Home Fire Assurance Com- 
pany. New York Court of Appeals. March 
3, 1949. 6 CCH Fire ann Casuatty CASES 
889. 


Insurance on Bull— 
Good Health Clause 


Plaintiff purchased a Hereford bull on 
September 11. Two days later he signed 
a written application for insurance on the 
animal, whose condition was found satis- 
factory by a veterinarian. A policy was 
issued by the home office, countersigned by 
the local agent on September 18, and mailed 
to plaintiff at 4:00 P. M. on September 20. 
Plaintiff received the policy at 10:30 the 
following morning. At one o'clock in the 
afternoon plaintiff discovered that his bull 
was very ill, although he had noticed for 
two or more days that it had been off its 
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diet. He called a veterinary surgeon, who 
diagnosed the malady as anaplasmosis. The 
bull died the following morning, twelve 
hours after the policy was posted. Plain- 
tiff argued that when the policy was 
countersigned, delivery for all legal intents 
and purposes was effected. The court ruled 
to the contrary, pointing out that two con- 
ditions precedent had not been met. The 
policy was not delivered at a time when the 
bull was in good health, and the first 
premium had not been paid. Although 
insurance policies of all kinds are delivered 
by local agents without prior or contempora- 
neous payment of the first premium, in 
doing so the agent acts on his own re- 
sponsibility. Judgment for plaintiff was 
reversed.—Ferguson v. Hartford Live Stock 
Insurance Company. Louisiana Court of Ap- 
peal, Second Circuit. November 24, 1948. 
Rehearing denied, February 21, 1949. 6 
CCH Fire ann Casuatty Cases 894, 


‘Forcible Entry into Safe”’ 


The commercial robbery and burglary 
policy issued to plaintiff covered burglary 
of a safe, when all doors were closed and 
locked, “provided such entry shall be made 
by actual force and violence, of which there 
shall be visible marks made by tools, ex- 
plosives, electricity, gas or other chemicals 
upon the exterior... .” There was no evi- 
dence whatever that there were any marks 
on plaintiff's safe made by tools, explosives, 
electricity, gas or other chemicals. It was 
plaintiff's position that this clause was in- 
tended to exclude “inside jobs”; that there 
was no proof that the robbery was an 
“inside job”; and that, therefore, he should 
be allowed to recover on the policy. Re- 
jecting this contention, the court held that 
the limitation went further and relieved the 
insurer from liability where the safe was 
opened by one who was an expert in open- 
ing iron safes by solving the combination. 
Plaintiff's petition for certiorari was denied. 
—Gracey, d.b.a. Weona Food Store No. 42 v. 
American Automobile Insurance Company. 
Tennessee Supreme Court. March 11, 1949. 
6 CCH Fire anp Casuarty Cases 900. 
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WHAT THE COURTS ARE DOING 


FIRE AND CASUALTY 


a 


Notice of Accident— 
Seven Months After Episode 


Plaintiff had issued a public liability in- 
surance policy covering defendant’s liability 
as the proprietor of a store. In September, 
1946, while defendant was absent from the 
store, a customer fell by reason of a step 
between two levels of the floor. Without 
visible or verbal expressions of pain, she 
was assisted to a chair, where she remained 
for about fifteen minutes. During this pe- 
riod she declared that her hip was broken, 
then said she was all right, then said she 
was hurt, and then declared that she was 
not hurt. She then told her daughter to 
trya dress on. Later she was carried from 
the shop in a chair, and nothing further was 
heard from her or of the episode until March, 
1947, when defendant received a letter from 
her lawyer making claim for damages for 
injuries sustained as a result of the fall. 
Defendant then notified the insurance com- 
pany, which disclaimed liability on the 
ground that the policy required notice “as 
soon as practicable.” The insurer’s motion 
for summary judgment was granted, the 
court holding that defendant had been told 
by her agent of the occurrence, and that no 
reasonable person could honestly have con- 
cluded that the episode was not “suggestive 
of a possible claim for damages.”—The In- 
demnity Insurance Company of North America 
v. Silver. United States District Court, Dis- 
trict of Connecticut. March 14, 1949. 6 CCH 
FIRE AND CASUALTY CAsEs 902. 


Oral Contract to Insure Airplane 


Defendant issued a policy to plaintiff in- 
suring a Waco airplane against theft, rob- 


bery and pilferage. On July 27, 1945, the 
plane was traded for a Stinson Voyager 
plane. An official of plaintiff called an em- 
ployee of the local agents with whom plain- 
tiff dealt and who had countersigned and 
delivered the existing policy, told him of 
the trade and asked him to insure the newly 
acquired plane. The employee wrote a let- 
ter to the general agency, informing it that 
the plane had been traded, that he would 
get the proper numbers and send them the 
following day, and closed with the words, 
“Please keep this bound.” The plane crashed 
late in the day on July 28. Because of a delay 
in moving the wrecked craft to the airport, 
some of the parts were stolen, and plaintiff 
sought recovery under the oral contract. 
The court held that the insurer was bound 
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by the parol contract, and judgment for 
plaintiff was affirmed.— Carolina Aviation, 
Inc. v. Glens Falls Insurance Company. South 
Carolina Supreme Court. Filed February 8, 
1949. 6 CCH Fire anp CASUALTY CAsEs 883. 


Ineffective Cancellation— 
Replacement Policy Issued 


Plaintiff sought recovery from defendant 
motor carrier and its cargo insurance car- 
rier for loss of a valuable piece of machinery 
shipped by plaintiff from Chicago to Cleve- 
land. No merit was found in the carrier’s 
contention that the shipper failed to prop- 
erly fasten and secure the 6,000 pound ma- 
chine in the trailer, in accordance with the 
tariff and classification requirements. The 
machine rode securely from Chicago to 
Cleveland, and it was only when the driver 
made a sweeping turn that the machine 
broke loose from its moorings and fell 
through the side of the trailer. Although 
the cargo policy issued by defendant insurer 
was cancelled pursuant to the policy provi- 
sions some thirteen days prior to the loss, 
the cancellation was ineffective as to the 
shipper because notice had not been given 
to the Bureau of Motor Carriers. There- 
fore, both the cancelled policy and the re- 
placement policy were in effect at the time 
of the loss, and liability attached in favor 
of the shipper under both of them.—The 
Lewis Machine Company v, Aztec Lines, Inc., 
et al. United States Court of Appeals for the 
Seventh Circuit. February 23, 1949. 6 CCH 
FIRE AND CASUALTY CASEs 875. 


Warehouseman’s Liability— 
‘Immediate Delivery’’ Statute 


Gaida, a warehouseman, carried a fire in- 
surance policy with defendant which covered 
“Property owned by the insured; or held 
by the insured in trust or on commission or 
on consignment or on joint account with 
others; or sold but not delivered; or for 
which the insured may be liable.” Thirty- 
eight bales of cotton stored by farmers with 
Gaida were destroyed by fire on May 13. 
On May 8 plaintiff’s agent mailed the ware- 
house receipts to Gaida with instructions 
to rush shipment of the cotton by rail. 
Drafts covering storage, yardage and insur- 
ance charges to May 9 were cashed and 
the receipts cancelled by Gaida on May 10, 
but the cotton had not been moved from 
the warehouse to the railroad platform when 
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the fire occurred on May 13. Defendant 
relied on a custom that when stored cotton 
was sold and warehouse receipts surren- 
dered, the purchasers carried their own in- 
surance, and also relied on an agreement 
between the warehouseman and plaintiff's 
agent that the latter did not wish insurance 
protection once the cotton had been pur- 
chased by plaintiff and the warehouse re- 
ceipts mailed to Gaida. The court was of 
the opinion that the only reasonable con- 
struction to be placed on the custom and 
agreement was that they contemplated com- 
pliance by the warehouseman with the stat- 
ute requiring immediate delivery of the 
cotton upon surrender of the warehouse re- 
ceipts and payment of all charges Judg- 
ment for plaintiff was affirmed.—American 
Central Insurance Company v, Crespi & Com- 
pany. Texas Court of Civil Appeals, Third 
Supreme Judicial District, Austin. February 
9, 1949. 6 CCH Fire anp CASUALTY CASES 
881. 


Builder's Risk Indorsement 
Covers Plumbing Tools 


Plaintiff had issued a fire insurance policy 
with a builder’s risk indorsement covering 
a building under construction by Mitchell, 
its insured. The premises were damaged by 
fire as a result of the negligent operation 
of a blowtorch by one of defendant plumb- 
ing subcontractor’s employees. After receiv- 
ing settlement from plaintiff and executing 
subrogation, Mitchell paid the plumbing 
company a sum to replace its tools, the 
damaged fixtures, and to restore the plumb- 
ing. The insurance company then sought 
recovery from the plumbing company and 
its liability insurance carrier, who argued 
that plaintiff could not maintain the action 
because under the terms of the indorsement 
the plumbing company was one of the per- 
sons for whose benefit the policy was writ- 
ten. The indorsement included in the cov- 
erage materials, equipment, supplies, and 
builders’ tools of all kinds, while they formed 
a part of or were contained within the build- 
ing. Although it did not provide specifically 
that the materials need not be the property of 
the named insured, the language used, the 
evident intent of the parties, and the cus- 
toms and practices of the building trade all 
make the conclusion plain that the indorse- 
ment covered the building materials and 
tools brought into the building by the vari- 
ous workmen, subcontractors, specialists 
and artisans whose combined handiwork 
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would result in the completed residence, 
Judgment for defendants was affirmed— 
Louisiana Fire Insurance Company v. Royal 
Indemnity Company et al. Louisiana Court 
of Appeal, Second Circuit. February 21, 
1949. 6 CCH Fire Ann CASUALTY Casts 
898. 


Conditional Vendee Has 
Sole Insurable Interest 


In July, 1945, Atlantic Market and several 
other markets leased by Smith were subleased 
to Jim Dandy Markets. Subsequently, the two 
parties entered into a supplementary agree- 
ment for the sale of Smith’s interest in the 
various properties and leases. Jim Dandy 
agreed to buy all the fixtures and equip- 
ment, and Smith assigned the original leases 
to Jim Dandy. Atlantic Market, which was 
severed from the realty by the original lease, 
was not specifically mentioned in the as- 
signment. Subsequent to the 1945 sub-lease, 
but prior to the supplementary agreement, 
Smith insured Atlantic Market against loss 
by fire. Subsequent to the execution of the 
supplementary agreement, Jim Dandy se- 
cured fire policies on Atlantic Market. Fol- 
lowing a fire loss to the Market, the two 
insurers sought a declaratory judgment. The 
court concluded that the assignment was 
intended to convey Smith’s interest in the 
building as well as the land. In California, 
Jim Dandy, as conditional vendee in pos- 
session of personalty, had an insurable in- 
terest as the sole owner of the property 
within the meaning of the policies issued. 
Smith’s argument that he had an insurable 
interest in the building because of his lien 
thereon for the payment of the balance of 
the purchase price was without merit for 
the reason that he suffered no loss from its 
destruction. Under California law, a fire 
policy is a personal indemnity contract, and 
a showing of pecuniary damage is a pre- 
requisite to recovery.—Smith v. Jim Dandy 
Markets, Inc., et al. United States Court of 
Appeals for the Ninth Circuit. February 
11, 1949. 6 CCH Fire anp CASUALTY CASES 
859. 


Binder or Policy Provisions? 


On May 19, 1947, defendant issued its 
binder, minus a co-insurance clause, in the 
amount of $100,000 to plaintiff, as part of 
the insurance it carried on its seven-story 
building. A disastrous fire occurred on May 
30, and almost immediately thereafter a 
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WHAT THE COURTS ARE DOING 


FIRE AND CASUALTY 


eee 


standard policy was delivered by defendant 
to plaintiff, which received it without objec- 
tion and paid the reduced premium. At- 
tached to the policy, which was dated May 
20, was a co-insurance rider that included 
a written application, as provided by stat- 
ute, signed by plaintiff. Over seven months 
after the fire loss, plaintiff offered to pay 
defendant the difference between the pre- 
mium rate it had paid and what would 
have been the rate had there been no co- 
insurance clause. On the day suit was be- 
gun by summons, defendant made a demand 
for appraisal, under the policy terms. Plain- 
tif argued that by its conduct and delay 
defendant had waived its rights to an ap- 
praisal, if it had any such rights, and claimed 
that even if the policy superseded the binder, 
the appraisal clause did not apply to the 
conditions of the co-insurance clause. The 
court remanded the case to give plaintiff 
time in which to appoint an appraiser. If 
plaintiff refuses to appoint an appraiser, the 
suit could proceed on the questions of 
whether the binder was in effect at the time 
of the fire and whether the appraisal had 
been waived by defendant’s actions in nego- 
tiating concerning the fire loss.—Masonic 
Temple Association of Grand Rapids, Michi- 
gan v. Michigan Fire & Marine Insurance 
Company. Michigan Supreme Court. Filed 
February 28, 1949. 6 CCH Fire anp Cas- 
vALTY CASEs 871. 


Insurable Interest in Hangar 


Following a fire loss to a hangar, the 
insurer denied liability on the ground that 
plaintiff was without an insurable interest 
in the property and that the policy was 
null and void from its inception, due to the 
intentional withholding of facts material to 
the risk which plaintiff in good faith ought 
to have communicated. Specifically, it was 
argued that the insured did not advise the 
agent that the building was on leased prop- 
erty; that he did not reveal to the agent 
that he had granted free use of the building 
to one Thompson in settlement of a law 
suit; and that he did not reveal that the rent 
had not been paid and that he was having 
trouble with his landlord. The agent so- 
licited the insurance from Stovall, knowing 
at the time that Brandon owned the land. 
With this knowledge, he could have acquired 
the other information easily. Moreover, he 
learned of the dispute over rental payments 
long prior to the fire, at which time the 
insurance might have been cancelled if de- 
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fendant had desired. The insurer also con- 
tended that Stovall Field, Inc., not plaintiff 
individually, owned the lease together with 
all the improvements on the lease land. But, 
Stovall Field, Inc., did not function at all, 
and its shares of stock were never issued 
to the subscribers. Plaintiff personally built 
the hangar, did not transfer it to the cor- 
poration, and at all times was treated as the 
owner of the lease by those who dealt with 
him, including the landowner and the agent 
who solicited the insurance and wrote it in 
plaintiff’s name. The fact that one Thomp- 
son was using the hangar at the time of the 
fire in no way affected plaintiff’s insurable 
interest. He was still the recognized owner, 
and Thompson, under a lease arrangement 
supported by a valid consideration, merely 
occupied the building as a tenant. Judgment 
for plaintiff was affirmed.—Stovall v. Empire 
State Insurance Company. Louisiana Supreme 
Court. March 21, 1949. 6 CCH Fire anp 
CASUALTY CasEs 887. 


How Many Bales of Hay in Barn? 


Defendants denied liability under six sep- 
arate fire insurance policies for the loss of 
4000 bales of hay stored in plaintiff’s barn, 
arguing that it was physically impossible, 
by mathematical calculation, for plaintiff to 
have stored that amount in the barn. De- 
fendants’ evidence was based upon the tes- 
timony of witnesses who had not seen the 
barn before the fire, but had gone to the 
scene after the fire and from the debris and 
physical signs remaining on the ground had 
measured the width and length of the barn 
as it had’ existed prior to the fire. Plain- 
tiff’s witnesses had not actually measured 
the barn, but based their estimates on ob- 
servations prior to the fire. In addition, a 
witness for plaintiff testified that by actual 
tally he had stored 4000 bales of hay in the 
barn one fall, and another witness testified 
that immediately before issuing the policies 
he had made an inspection of the barn and 
its contents on behalf of defendants and 
found the barn full of hay, which he esti- 
mated to consist of 3000 to 4000 bales. The 
court could see no valid reason why an 
impartial jury should not have believed the 
testimony of these witnesses, and judgment 
for plaintiff was affirmed.—IJnsurance Com- 
pany of North America et al. v. Cangelosi. 
Texas Court of Civil Appeals, Tenth Su- 
preme Judicial District, Waco. February 
10, 1949. 6 CCH Fire anp CasuALty CASES 
854. 


317 





WHAT THE COURTS ARE DOING 


AUTOMOBILE 


SS AT 


AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 
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When “‘Unloading"’ Ceases 


In delivering coal to a customer, the in- 
sured’s truck driver removed the cover from 
the coal chute, extended the belt conveyor 
into the chute, and replaced the cover upon 
completing his work. Later the same day 
when a pedestrian stepped on the cover, it 
slipped out of place and caused her to fall 
into the opening beneath the sidewalk. 
The court determined that the loading and 
unloading clause of the comprehensive au- 
tomobile liability policy issued by plaintiff 
covered the action of the driver in replacing 
the disc, It was a part of the unloading 
operation to replace the lid and leave the 
sidewalk free from obstructions —Maryland 
Casualty Company v, Dalton Coal & Material 
Company et al. United States District Court, 
Western District of Missouri, Central Divi- 
sion. January 21, 1949. 31 CCH Aurtomo- 
BILE CASEs 83. 


Operation of Snow Plow— 
Governmental Function 


Plaintiffs’ automobile was damaged in a 
collision with a snow plow operated by a 
state highway department employee, who 
was maintenance man on a designated strip 
of twenty-one miles, He was assigned help- 
ers and provided with equipment, but, in 
general, he exercised his own judgment as 
to when, where and how he should perform 
his duties. The court held that the removal 
of snow and ice was a governmental func- 
tion, that the employees’ duties were in no 
manner ministerial, and hence he was not 
liable for defects in judgment in carrying 
out his duties—Mowrer et al. v. Williams. 
Illinois Supreme Court. January 19, 1949. 
30 CCH Avuromosite Cases 1033. 


Rough Crossing—Car Stalled 


The decedent’s car stalled as he straddled 


the tracks. His companion saw a train 
coming out of the hollow and jumped to 
safety before the train struck and demolished 
the car. The court reversed a judgment of 
nonsuit, declaring that it was not logical to 
conclude as a matter of law that the intestate 
was negligent in attempting to cross the track 
when he had looked and listened before driv- 
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ing onto the crossing, ascertaining that there 
was no train within the 600 foot range of 
his view, Furthermore, the testimony that 
the ballast was knocked out between the 
rails, which jutted above the level of the 
surrounding dirt or rocks, warranted the 
inference that the car stalled as a result of 
a breach of the railroad’s duty to keep the 
crossing in a reasonably safe condition— 
Bundy, Admr. v,. Powell et al., Receivers, Sea- 
board Airline Railway Company et al. North 
Carolina Supreme Court. December 15, 1948. 
Filed January 7, 1949. 30 CCH Avutomosne 
Cases 1022, 


Railroad's Liability— 
Dangerous Overpass 


Plaintiff's daughter was killed’ when the 
automobile in which she was riding struck 
a railing on an approach to a railroad over- 
pass, and a timber crashed through the 
windshield. The complaint charged that 
there were no lights or markings, that the 
road bed was full of holes, that the railings 
were decayed, and that trash had been per- 
mitted to accumulate along the sides of the 
viaduct, reducing its effective driving sur- 
face. The court reversed a judgment of 
dismissal; which had been entered on the 
ground that the bridge had become part of 
the county road system and that the erec- 
tion of signs and center stripes was the duty 
of the county. Under the terms of a con- 
tract with the county, the railroad had agreed 
to maintain the structure and approaches 
and construct railings. The complaint de- 
picted a situation inherently dangerous to 
automobiles traveling the superhighway at 
night, and a jury question was presented as 
to whether the railing was unsafe and whether 
the railroad was negligent in its maintenance 
duties —Holder, Admr. v. St. Louis-San Fran- 
cisco Ratlway Company. United States Court 
of Appeals for the Sixth Circuit. Filed 
January 24, 1949. 31 CCH AvTOMOBILE 
CASEs 6. 


Leased Vehicle in Accident— 
Two Insurers 


Gilbert, an employee of McKeon and 
Page, a partnership doing business as 
Pacific Laundry and Dry Cleaners, was 
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driving a truck on business for Pacific when 
he injured two pedestrians. Page was also 
the owner of Mission Linen and Towel 
Supply Company. Ohio Casualty had issued 
a comprehensive automobile liability policy 
covering Pacific, and United Pacific had 
issued one covering Mission, which named 
as assured “George Page, individually and 
doing business as Mission,” and covered 
Page’s truck, which he leased to Pacific and 
which Gilbert was driving. The court held 
that Gilbert was not operating a vehicle 
owned by any named insured or person in- 
sured in the policy issued to Pacific, but 
was operating a truck owned and leased to 
the partnership by Page. Although Page 
was one of the partners, the policy issued to 
the partnership did not cover the individual 
liability of Gilbert, but did cover the deriva- 
tive liability of the partnership. However, 
the individual and derivative liability of Gil- 
bert were both covered under the omnibus 
clause of the policy issued to Page. There- 
fore, although Pacific’s insurer was obli- 
gated to defend the tort action brought 
against its insured (Page and Gilbert), and 
to share proportionately in satisfying any 
judgment, it was entitled to reimbursement 
from Page’s insurer upon obtaining judg- 
ment against Gilbert, who was an additional 
assured under the policy covering the truck. 
—The United Pacific Insurance Company v. 
The Ohio Casualty Insurance Company et al. 
United States Court of Appeals for the 
Ninth Circuit. February 11, 1949. 31 CCH 


AUTOMOBILE Cases 90. 


Burning Truck Explodes— 
Repairman Injured 


Defendants’ truck driver negligently drove 
onto the wrong side of the road and collided 
with a gasoline truck, which burst into 
flames. A telephone company employee was 
sent to repair lines which were damaged. 
While he was standing 300 feet from the truck, 
it exploded, hurling burning gasoline upon 
him. The court held that the liability of a 
tortfeasor extends only to the reasonable and 
probable, and not merely the possible, re- 
sults of a dereliction of duty. Defendants 
could not have that some forty 
minutes after the collision the repairman 
would arrive on the scene and voluntarily 
expose himself to an obvious danger.—Cone 
et al. v. Inter County Telephone and Telegraph 
Company et al. Florida Supreme Court. 
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Filed January 21, 1949. 30 CCH AutToMoBILE 
Cases 1138. 


Counsel Comments 
on Exercise of Privilege 


The jury returned a verdict for the owner 
and operator of a truck which collided with 
plaintiff's automobile. On appeal, plaintiff 
claimed that the trial court committed 
prejudicial error in permitting the opposing 
counsel to comment to the jury that plaintiff 
had objected to his doctor’s testifying. The 
court adhered to the majority rule that no 
unfavorable inference arises when a patient 
exercises his statutory privilege and does 
not call his physician or objects to the other 
party introducing his testimony, and to the 
corollary rule that opposing counsel will not 
be allowed to comment upon failure to pro- 
duce the doctor as a witness or the patient’s 
objection to his testimony.—Howard v. 
Porter et al. Iowa Supreme Court. Filed 
February 8, 1949. 31 CCH AuvutToMosILe 
Cases 59. 


Omnibus Coverage— 
Deviation from Mission 


The insured had directed his farm em- 
ployee to take his automobile to a garage, 
fill it up with gas, check the oil, and return 
it to the farm by five o’clock. Accompanied 
by a girl friend, the employee drove to the 
filling station and carried out his employer’s 
directions, but then decided to go up the 
road “for a little pleasure trip.” An acci- 
dent occurred in which plaintiff was injured. 
The court upheld a judgment against the 
insurer, declaring that the employee’s devia- 
tion from his mission was not such an un- 
warranted or unusual use of the car as would 
vitiate the omnibus coverage of the policy. 
—The Yorkshire Indemnity Company of New 
York v. Collier. United States Court of Ap- 
peals for the Sixth Circuit. Filed January 
31, 1949. 30 CCH AvutoMosiLe Cases 1126. 


Insured Claims on Behalf of Insurer 


An insured brought suit on behalf of his 
automobile insurer to recover for damage to 
the vehicle after the insurer had satisfied the 
loss. The trial court erred in sustaining de- 
fendant’s plea that the suit be abated until 
the insurer was made a party plaintiff. It 
was permissible for the insured in his own 
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name to prosecute the claim to judgment for 
and on behalf of the insurer. Judgment for 
defendant was reversed and the cause re- 
manded.—Frye v. Janow. Texas Court of 
Civil Appeals, Fifth Supreme Judicial Dis- 
trict. June 18, 1948. 30 CCH AUuTOMOBILE 
Cases 1020. 


Unlighted Street Excavation 


At 1:15 A. M. the car in which plaintiffs 
were riding entered and bounced out of a 
ditch two feet by fifteen feet and four feet 
deep, unbarricaded and minus warning 
lights. The permit received by defendant to 
open the street required that it place and 
maintain from twilight to dawn a light suffi- 
cient to protect travelers. When defendant’s 
employees left work at 4:30 P. M., they 
placed six lanterns on barriers. Conditions 
were unchanged at 8 P. M. The court sus- 
tained plaintiffs’ exceptions to the charge 
that defendant had discharged its full duty 
if its employees had placed adequate safe- 
guards around the excavation when discon- 
tinuing work as long as defendant did not 
actually learn of the removal of those safe- 
guards. The permit imposed an obligation 
to “maintain” as well as “place” lanterns, 
but no planned periodic observation of the 
spot was made.—Morrison, Admx., et al. v. 
Ouincy Market Cold Storage and Warehouse 
Company. Massachusetts Supreme Judicial 
Court. Suffolk. December 30, 1948, 30 
CCH Avrtomosite Cases 1026. 


Collision Coverage— 
Cancellation Notice 


Plaintiff financed the purchase of an auto- 
mobile through a company which required 
that the car be insured and placed it with 
defendant’s agent. The finance company 
retained the policy and delivered the cer- 
tificate to plaintiff. Subsequently, the home 
office refused to accept the risk and notified 
the agent that the policy should be can- 
celled. The premium was returned to the 
finance company, but was not returned to 
plaintiff, and he was not asked to surrender 
the certificate or notified of the cancellation. 
Subsequently, the vehicle was damaged in a 
collision. The court reversed a judgment 
for plaintiff, pointing out that the certificate 
stated that it was but a memorandum of the 
policy, which was subject to endorsement, 
transfer, assignment and cancellation with- 
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out notice to the holder. Notice to the f.- 
nance company sufficed, plaintiff having 
appointed it his agent to keep him insured — 
Continental Fire & Casualty Insurance Cor- 
poration v. Swanson. Texas Court of Civil 
Appeals, San Antonio, October 20, 1948, 30 
CCH AuroMosiLe Cases 1125. 


Failure to Return Unearned Premium 


Plaintiff wrote defendant’s agent that he 
would have no further use for his automo- 
bile insurance coverage and asked for a 
premium refund. Advising that he had sur- 
rendered the policy for cancellation, and 
that he would forward a check as soon as he 
learned the amount of the unearned premium, 
the agent requested that an identification 
card and endorsement be returned to com: 
plete proper cancellation. The policy was 
destroyed and a cancellation voucher and 
unearned premium refund were sent to the 
agent, but plaintiff did not receive the re- 
fund. Subsequently, the vehicle was involved 
in an accident. The court ruled in favor of 
the insurer, since under the policy terms 
cancellation was not dependent upon premium 
adjustment, and there was lack of proof that 
the agent had authority to keep the insur- 
ance in effect after the policy had been 
surrendered.—Kobilsek v. Hartford Accident 
& Indemnity Company et al. New Hamp- 
shire Supreme Court. January 5, 1949. 30 
CCH AvurTomosiLe CAseEs 1066. 


Mother's Negligence 
Imputed to Father 


Plaintiff's two-year-old son was killed 
when he ran onto the highway into the path 
of defendant’s oncoming automobile. The 
child’s mother had left the boy in the care 
of his nine-year-old sister. The sister was 
seated on a porch swing when she saw her 
brother, who had been playing in the yard, 
start for the road. But before she could 
catch the child he was struck by the car 
This was the second time that the boy had 
eluded his sister and had gone unaccom- 
panied onto the highway. A judgment for 
defendant was affirmed, the court holding 
that the jury was properly instructed that 
the contributory negligence of the mother, 
if any, in leaving the boy in the care of his 
sister was imputable to the father —Wheat's 
Admr. v. Gray et al. Kentucky Court of Ap- 
peals. March 4, 1949. 31 CCH AUTOMOBILE 
CASES 324. 
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